
Exhibit J

March 5, 2008 Application for Permit
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Exhibit K

February 16, 2008 Email, Hutchens to Lyons with attached copy of February 14, 2008 
Letter from Arman to Sayler
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Exhibit L

March 14, 2008 Email, Hutchens to Corcoran, with attached
 draft “cross-complaint” and “petition”
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 T.W. Arman, Pro Per 
    
P.O. Box 992867 
 
Redding, Ca.96299 
 
530-275-4550 
 
 
 
 
 

 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

IRON MOUNTAIN MINES, INC. and 
T.W. ARMAN, et al 

Plaintiffs,  

v.  

UNITED STATES OF AMERICA, 
 
Defendants. 
 

)
)
)
)
)
)
)
)
)
)
)
)

 Civil No. S-91-0768 DFL/JFM 
 
 (Consolidated for all purposes with 
 Civil No. S-91-1167 DFL/JFM) 
 
PETITION TO OPEN CASE and  
 
MOTION FOR LEAVE TO FILE 
 
DEFENDANTS CROSS-COMPLAINT 

 And PROPOSED ORDER 
 

MEMORANDUM 
 

1. Defendants petition for the attention of the Court in matters pertaining to this case. 

2. Defendants seek Leave of the Court to File a Cross-Complaint. 

PETITION 

3. Defendants T.W. Arman and Iron Mountain Mines, Inc. petition the Court to Reopen Case. 

MOTION 

4. Defendants T.W. Arman and Iron Mountain Mines, Inc. request leave of the Court to File a 

Cross-Complaint in the above captioned case. 

Date: March 15, 2008                   

               T.W. Arman, Pro Per 
 
               President, Iron Mountain Mines, Inc. 

Case 2:91-cv-00768-DFL-JFM     Document 1263-3      Filed 03/19/2008     Page 48 of 75



 

2 
Plaintiffs Arman and Iron Mountain Mines, Inc Motion for Declaratory Judgment.  03/13/08      

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

ORDER 

 

1.   It is hereby Ordered that T.W. Arman and Iron Mountain Mines, Inc. Petition to 

reopen this case is granted. 

   

 2.              It is hereby Ordered that Defendants T.W. Arman and Iron Mountain Mines, Inc. 

  Request for leave of the Court to File a Cross-Complaint in the above captioned case is 

  hereby  granted. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Date:_________________ 

 

                         

UNITED STATES DISTRICT COURT JUDGE 

for the EASTERN DISTRICT OF CALIFORNIA 
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 T.W. Arman, Pro Per 
    
P.O. Box 992867 
 
Redding, Ca.96299 
 
530-275-4550 
 
 
 
 
 

 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

IRON MOUNTAIN MINES, INC. and 
T.W. ARMAN, et al 

Plaintiffs,  

v.  

UNITED STATES OF AMERICA, 
 
Defendants. 
 

)
)
)
)
)
)
)
)
)
)
)
)

 Civil No. S-91-0768 DFL/JFM 
 
 (Consolidated for all purposes with 
 Civil No. S-91-1167 DFL/JFM) 
 
CROSS-COMPLAINT and 
 
MOTION FOR: DECLARATORY RELIEF 
 
And PROPOSED ORDER 

 U.S.C. §§ 9613 

 
MEMORANDUM 

 
1. This matter is before the Court on Defendants objection to Plaintiff’s claims for unreim-

bursed costs against Defendants and liens against the properties of the Defendants in this case. 

2. Defendants seek Declaratory Relief from this Court to have the liens removed in accordance 

with a just and equitable remedy. 

3. The Declaratory Relief sought by Defendants is consistent with the Consent Judgment to 

which the Plaintiffs are settling parties.  

 

JURISDICTION 

4. This Court has Jurisdiction pursuant to U.S.C. §§ 9613  
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FACTS 

5. Defendants T.W. Arman and Iron Mountain Mines, Inc. have been subjected to an ongoing 

EPA Superfund removal and remedial action on the “Iron Mountain Mines” property for over 

20 years, with no final plan or final “Record of Decision” (ROD) yet to be offered, and causing 

enormous financial hardship and virtually destroying the business opportunity acquired when 

Defendant purchased the property in 1976. 

 

6. Defendants continue to be harmed by the EPA and State agencies because of liens imposed 

upon Defendant’s properties by the EPA, the California Water Resources Board, and the Cali-

fornia Department of Toxic Substance Control that were never removed after the litigation was 

concluded, in negligent violation and contrary to the terms of the Consent Judgment, to which 

the Department of Justice, the EPA, and the State and State agencies were settling parties. 

 

7. Defendants refer to the 1st ROD, (Record of Decision) of 10/03/1986, which states (page 4): 

 

8.  “OVERVIEW OF THE PROBLEM 

MINERALIZED ZONES THAT HAVE EXTENSIVE UNDERGROUND WORKINGS 

FROM PAST MINING ACTIVITIES ARE THE PRIMARY SOURCE OF 

CONTAMINATION.” 

9. And a few pages later (page 7), 

10.  “THE IRON MOUNTAIN PROPERTY WAS PURCHASED FROM MOUNTAIN 

COPPER COMPANY BY STAUFFER CHEMICAL COMPANY IN 1967. THE PROPERTY 

WAS SUBSEQUENTLY SOLD TO IRON MOUNTAIN MINES, INC., IN 1976. 

THERE HAS BEEN SOME CORE SAMPLING, BUT THERE IS NO EVIDENCE THAT 

MINING HAS OCCURRED UNDER THE CURRENT OWNERSHIP.” 

 

11. These critical facts relating to actual responsibility for the Acid Mine Drainage at Iron 

Mountain Mines are mysteriously and suspiciously absent from the 4 subsequent RODs. and 

other documents such as the “MEMORANDUM OF POINTS AND AUTHORITIES IN 

SUPPORT OF THE JOINT MOTION OF THE UNITED STATES OF AMERICA, THE 
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STATE OF CALIFORNIA, AND AVENTIS CROPSCIENCE USA, INC. FOR ENTRY OF 

CONSENT DECREE” submitted by the Department of Justice, the Attorney General, the EPA, 

the California Attorney General, and the Law firms of Aventis, the responsible party in this 

case. 

 

12. After 14 years of litigation the Court entered a Consent Judgment on 12-08-2000. 

13.  That same day the Court issued an Order: 

14. “ORDER by Honorable David F. Levi motion to dismiss crs-clms with prejudice by dft 

Aventis CropScience [1174-1] GRANTED, [289-1]; ACCORDINGLY final judgment will be 

entered in accordance with FRCP 54(b); dismissing w/prejudice the crs-clms of Iron Mtn 

Mines Inc and TW Arman against Aventis CropScience USA Inc; and dismissing w/prejudice 

the crs-clms of Aventis CropScience USA Inc against Iron Mtn Mines Inc and TW Arm (cc: all 

counsel) (ljr)”  

 

15. The significance of this Order is that it deprives (then co-defendant) Aventis of further ac-

tion for Contribution Proceedings on a theory of Divisibility of Harm, and acknowledges final 

judgment in accordance with FRCP 54(b): 

 

16. “Judgment on Multiple Claims or Involving Multiple Parties. When an action presents more 

than one claim for relief — whether as a claim, counterclaim, cross-claim, or third-party claim 

— or when multiple parties are involved, the court may direct entry of a final judgment as to 

one or more, but fewer than all, claims or parties only if the court expressly determines that 

there is no just reason for delay. Otherwise, any order or other decision, however designated, 

that adjudicates fewer than all the claims or the rights and liabilities of fewer than all the parties 

does not end the action as to any of the claims or parties and may be revised at any time before 

the entry of a judgment adjudicating all the claims and all the parties' rights and liabilities.” 

17. Therefore, the language of paragraph 86 of the Consent Judgment is unequivocal and un-

ambiguous in that it obtains the “Complete Relief” as required in 42 U.S.C. 9613(f)(2): 
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18. “The “matters addressed” in this settlement are all response actions taken or to be taken, all 

response costs incurred or to be incurred, and all Natural Resource Damages incurred or to be 

incurred, by the United States, the State agencies, or any other person with respect to the Site, 

and specifically include without limitation the Work to be performed by the Site Operator, all 

claims, counterclaims, and cross-claims filed by and against the parties in the above captioned 

cases, and those matters governed by the covenants contained in Sections XXI and XXII of this 

Consent Decree.” 

19. The EPA expressed its support for the Consent Decree in the “MEMORANDUM OF 

POINTS AND AUTHORITIES IN SUPPORT OF THE JOINT MOTION OF THE UNITED 

STATES OF AMERICA, THE STATE OF CALIFORNIA, AND AVENTIS CROPSCIENCE 

USA, INC. FOR ENTRY OF CONSENT DECREE”.  

 

20. On Page 13 of this Memorandum, The government acknowledges that this Consent Judg-

ment addresses all future CERCLA liability, pursuant to 42 U.S.C. 9622(f)(6)(B), which states; 

 (B) In extraordinary circumstances, the President may determine, after assessment of relevant 

factors such as those referred to in paragraph (4) and volume, toxicity, mobility, strength of 

evidence, ability to pay, litigative risks, public interest considerations, precedential value, and 

inequities and aggravating factors, not to include the exception referred to in subparagraph (A) 

if other terms, conditions, or requirements of the agreement containing the covenant not to sue 

are sufficient to provide all reasonable assurances that public health and the environment will 

be protected from any future releases at or from the facility. 

 

21. Footnote 31 on page 13 states:  

“The conditions for a CERCLA 122(f)(6)(B) covenant are met in this case. First, EPA deter-

mined that the case presents “extraordinary circumstances” including, on the one hand, the very 

long-term nature of the Site remedy, the complexity of the litigation in the absence of settle-

ment, the existence of only one truly financially viable defendant in the case and, on the other 

hand, the proven effectiveness and viability of the remedy and EPA’s thorough understanding 
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of the risks and costs associated with the Site, obtained from over 15 years of extensive site in-

vestigations. 

 

22. Second, the terms and conditions of the Consent Decree provide “reasonable assur-

ances that public health and the environment will be protected from any future releases at or 

from the [Site],” as required by Section 122 (f)(6)(B). As noted above, the current remedial ac-

tions control 95 percent of metal releases from the Site, and the settlement will secure that ef-

fective remedy over the long term. The settlement contains several levels of protection that en-

sure a highly reliable remedy, including the strong financial assurances created by the Policy 

(issued by a AAA insurer), the $100 million in cost overrun coverage, other insurance and fi-

nancial assurance requirements contained in the SOW and Consent Decree. In addition, the set-

tlement provides additional payments of $8.0 million following entry of the Decree and $514 

million in 2030, which will be available to fund future response actions.” 
 

23.  Furthermore, in the DISCUSSION section, (page 14), the government acknowledges that 

the Judgment is “reasonable, fair, and consistent with the purposes that CERCLA intended to 

serve.” And on page 16, line 23, “the settlement set forth in the proposed Consent Decree is by 

every measure, procedurally fair.” 

 

24. It is therefore evident that the counsel for the government agencies knew that the provisions 

of the Consent Judgment were final and that no further recourse would be available against the 

Defendants. 

 

25.  Nevertheless, since the Consent Judgment was issued, the EPA and other agencies have 

treated it as thought it was a partial judgment, and continued to prosecute and persecute Defen-

dants as though the case had not been settled and concluded. 

 

26.  More examples of the bias that the government counsel have towards T.W. Arman and 

IMMI, while acknowledging that the Consent Judgment is the conclusion of the litigation:  “If 

the governments were to continue litigation against Arman and IMMI, we are confident that 
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those defendants would be unable to support a defense to liability under Section 107(b) of the 

statute.”  

 

27. Similar sentiments are expressed within this document’s footnotes 33 and 34: 

 

28.  33 “While Aventis is liable as an indirect successor corporation, Arman and IMMI are li-

able as owner and operator of the site for the past 25 years. In addition, leaving aside any ques-

tion of Aventis’s successor liability, a straight allocation of the Site liability based upon period 

of ownership (roughly 75 years for Aventis’s predecessors versus 25 years for Arman and 

IMMI) yields approximately a 75/25 percent apportionment, which is consistent with the pro-

posed settlement with Aventis..” 

  

29. 34 “The only defense that might be available in the third-party/innocent landowner defense 

provided for by Sections 101(35) and 107(b)(3) of CERCLA, 42 U.S.C. 9601(35), 9608(b)(3), 

That defense, however, requires, amongst other things, the exercise of “due care” with respect 

to hazardous substances at the Site. Given that the United States was forced to obtain an injunc-

tion from this Court against interferences by IMMI and Arman with EPA’s response activities 

at the Site, United States v. Iron Mountain Mines, Inc. and T.W. Arman, 28 Env’t Rep. Cas. 

(BNA) 1454, 1454-55 (E.D. Cal. 1987)  They are, therefore, effectively without a defense to 

liability under the statute. The government also believes that Arman and IMMI fail to meet the 

other requirements of the third-party/innocent landowner defense. 

 

30.   This absurd calculation in 33 of the supposed “apportionment” of liability by the EPA, 

beyond a “nonbinding preliminary allocation of responsibility”, is entirely arbitrary and irrele-

vant in joint and several liability cases such as CERCLA cases, and apportionment was not ad-

dressed within the Consent Judgment. Furthermore, the Plaintiff’s counsel expresses a preju-

dice against Defendants for exercising their constitutional right to due process and their reason-

able contention that the EPA remedial and removal actions were arbitrary and capricious.  
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31.  Section 34 offers an even more flawed and prejudicial analysis of the liability and com-

pletely ignores the Courts prerogative and discretion to determine any apportionment or contri-

bution for liability that is fair and just and the Courts objective to achieve a just and equitable 

conclusion to the litigation. 

 

32. Apportionment in a CERCLA case can only be addressed by the PRPs through counter-

claims and cross-claims for contribution, matters that were settled concurrently with the Con-

sent Judgment, and for which the Court in its wisdom observed there was no longer any just 

reason for delay of a final judgment. (Mr. Arman had only owned the property for 7 years when 

the EPA placed the property on the NPL and commenced remedial investigations, or less than 

6% of the time the mine had been in existence, and T.W. Arman had never actively mined the 

site, as stated in the first ROD. (During depositions by Federal Investigators it was also re-

vealed that a principal of Stauffer Chemical, (the seller of the property to T.W. Arman) with-

held information concerning environmental issues on the property during sale negotiations. It is 

therefore plausible that the sellers were intent on vacating the premises in order to escape the 

liability they presumably anticipated, and abandoned the property to the Defendants peril, facts 

that were no doubt conducive to obtaining the remarkable record settlement from (successor in 

interest) Aventis that the Court did achieve.) 

 

33. The most glaring and blatant abuse of authority and violation of the terms of the Consent 

Judgment is the direct violation of paragraph 13(B)(3) of the Consent Judgment, which states: 

Third, and only to the extent that the costs of Items (1) and (2), are able to be fully funded, 

payment of unrecovered past response costs incurred by the Oversight and Support Agencies. 

 

34. Therefore, such claims for “unrecovered past costs”, (if in fact they were not already fully 

recovered according to the settlement terms and provisions of the Consent Judgment), have 

been stipulated to by agreement amongst the settling parties to await a possible recovery deter-

mination by this Court from the proceeds of Trust II in the year 2030. 
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ARGUMENT 

 

35.   Mr. Arman was deceived and defrauded into the purchase of Iron Mountain Mines in an 

ultimately unsuccessful attempt by the previous owners to escape environmental liability.  

 

36.  Mr. Arman has not conducted any of the mining activities found to be responsible for the 

naturally occurring flow of AMD waters from the mine. 

 

37.  The Consent Judgment terminated Mr. Arman and Iron Mountain Mines (and co-

defendants Aventis) rights to recovery of contribution to joint and several costs against the 

other PRPs, and so therefore the Consent Decree was a final judgment pursuant to FRCP 54(b). 

 

38. The authority to enter the Consent Decree was predicated on rule 54(b), which states in 

relevant part: “When more than one claim for relief is presented in an action . . . the court may 

direct the entry of a final judgment as to one or more but fewer than all of the claims . . . only 

upon an express determination that there is no just reason for delay and upon an express direc-

tion for the entry of judgment. In the absence of such determination and direction, any order or 

other form of decision, however designated, which adjudicates fewer than all the claims . . . 

shall not terminate the action as to any of the claims . . . , and the order or other form of deci-

sion is subject to revision at any time before the entry of judgment adjudicating all the claims..” 

 

39.  The Consent Decree states in paragraph 86. " The "matters addressed" in this settlement are 

all response actions taken or to be taken, all response costs incurred or to be incurred, and all 

Natural Resource Damages incurred or to be incurred, by the United States, the State agencies, 

or any other person with respect to the Site, and specifically include without limitation the 

Work to be performed by the Site Operator, all claims, counterclaims, and cross-claims filed by 
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and against the parties in the above-captioned cases, and those matters governed by the cove-

nants contained in Sections XXI and XXII of this Consent Decree."  

 

40.   Nevertheless, and despite the Courts unmistakable intent that the Consent Decree was a 

full and final judgment and not a partial judgment, (all claims, counterclaims, and cross-

claims), and that the aforementioned Joint Motion stated that the Consent Decree should be 

understood as a 54(b) Judgment, the State of California Water Resources Control Board and the 

Department of Toxic Substance, (now CalEPA), and the EPA, (all signatories to the Consent 

Decree), along with the Department of Justice have levied claims against Mr. Arman and Iron 

Mountain Mines Inc. of some $51 million in past response costs that are now over 100 million 

dollars with interest, and maintained liens against the property, effectively clouding title to the 

property and preventing Mr. Arman from obtaining credit or conducting business. 

 

PRAYER FOR RELIEF  

WHEREFORE, Plaintiffs pray for relief as follows:  

An Order for Declaratory Relief to remove the liens upon Defendants properties. 

 An Order preventing similar abuses from ever happening again. 

An Award of Defendants costs, expenses and attorney's fees according to Proof. 

 

 

 

Date: March 13, 2008                   

               T.W. Arman, Pro Per 
 
               President, Iron Mountain Mines, Inc. 
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ORDER 

 

 It is hereby Ordered that Plaintiffs United States and California, and their agencies, 

shall remove any liens against the properties of the Defendants. Plaintiffs are further en-

joined from reinstating, renewing, or filing new liens in this matter. 

 An Award of Defendants costs, expenses and attorney's fees according to Proof. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Date:_________________ 

 

                         

UNITED STATES DISTRICT COURT JUDGE 

for the EASTERN DISTRICT OF CALIFORNIA 
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Exhibit M

March 16, 2008 Email, Hutchens to Corcoran, with 
attached signed “cross-complaint”
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 T.W. Arman, Pro Per 
    
P.O. Box 992867 
 
Redding, Ca.96299 
 
530-275-4550 
 
 
 
 
 

 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

UNITED STATES OF AMERICA, 

Plaintiffs  

v.  

IRON MOUNTAIN MINES, INC. and 
T.W. ARMAN, et al 
 
Defendants 
 

)
)
)
)
)
)
)
)
)
)
)
)

 Civil No. S-91-0768 DFL/JFM 
 
 (Consolidated for all purposes with 
 Civil No. S-91-1167 DFL/JFM) 
 
CROSS-COMPLAINT and 
 
MOTION FOR: DECLARATORY RELIEF 
 
And PROPOSED ORDER 

 U.S.C. §§ 9613 

 
MEMORANDUM 

 
1. This matter is before the Court on Defendants objection to Plaintiff’s claims for unreim-

bursed costs against Defendants and liens against the properties of the Defendants in this case. 

2. Defendants seek Declaratory Relief from this Court to have the liens removed in accordance 

with a just and equitable remedy. 

3. The Declaratory Relief sought by Defendants is consistent with the Consent Judgment to 

which the Plaintiffs are settling parties.  

 

JURISDICTION 

4. This Court has Jurisdiction pursuant to U.S.C. §§ 9613  
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FACTS 

5. Defendants T.W. Arman and Iron Mountain Mines, Inc. have been subjected to an ongoing 

EPA Superfund removal and remedial action on the “Iron Mountain Mines” property for over 

20 years, with no final plan or final “Record of Decision” (ROD) yet to be offered, and causing 

enormous financial hardship and virtually destroying the business opportunity acquired when 

Defendant purchased the property in 1976. 

 

6. Defendants continue to be harmed by the EPA and State agencies because of liens imposed 

upon Defendant’s properties by the EPA, the California Water Resources Board, and the Cali-

fornia Department of Toxic Substance Control that were never removed after the litigation was 

concluded, in negligent violation and contrary to the terms of the Consent Judgment, to which 

the Department of Justice, the EPA, and the State and State agencies were settling parties. 

 

7. Defendants refer to the 1st ROD, (Record of Decision) of 10/03/1986, which states (page 4): 

 

8.  “OVERVIEW OF THE PROBLEM 

MINERALIZED ZONES THAT HAVE EXTENSIVE UNDERGROUND WORKINGS 

FROM PAST MINING ACTIVITIES ARE THE PRIMARY SOURCE OF 

CONTAMINATION.” 

9. And a few pages later (page 7), 

10.  “THE IRON MOUNTAIN PROPERTY WAS PURCHASED FROM MOUNTAIN 

COPPER COMPANY BY STAUFFER CHEMICAL COMPANY IN 1967. THE PROPERTY 

WAS SUBSEQUENTLY SOLD TO IRON MOUNTAIN MINES, INC., IN 1976. 

THERE HAS BEEN SOME CORE SAMPLING, BUT THERE IS NO EVIDENCE THAT 

MINING HAS OCCURRED UNDER THE CURRENT OWNERSHIP.” 

 

11. These critical facts relating to actual responsibility for the Acid Mine Drainage at Iron 

Mountain Mines are mysteriously and suspiciously absent from the 4 subsequent RODs. and 

other documents such as the “MEMORANDUM OF POINTS AND AUTHORITIES IN 

SUPPORT OF THE JOINT MOTION OF THE UNITED STATES OF AMERICA, THE 
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STATE OF CALIFORNIA, AND AVENTIS CROPSCIENCE USA, INC. FOR ENTRY OF 

CONSENT DECREE” submitted by the Department of Justice, the Attorney General, the EPA, 

the California Attorney General, and the Law firms of Aventis, the responsible party in this 

case. 

 

12. After 14 years of litigation the Court entered a Consent Judgment on 12-08-2000. 

13.  That same day the Court issued an Order: 

14. “ORDER by Honorable David F. Levi motion to dismiss crs-clms with prejudice by dft 

Aventis CropScience [1174-1] GRANTED, [289-1]; ACCORDINGLY final judgment will be 

entered in accordance with FRCP 54(b); dismissing w/prejudice the crs-clms of Iron Mtn 

Mines Inc and TW Arman against Aventis CropScience USA Inc; and dismissing w/prejudice 

the crs-clms of Aventis CropScience USA Inc against Iron Mtn Mines Inc and TW Arm (cc: all 

counsel) (ljr)”  

 

15. The significance of this Order is that it deprives (then co-defendant) Aventis of further ac-

tion for Contribution Proceedings on a theory of Divisibility of Harm, and acknowledges final 

judgment in accordance with FRCP 54(b): 

 

16. “Judgment on Multiple Claims or Involving Multiple Parties. When an action presents more 

than one claim for relief — whether as a claim, counterclaim, cross-claim, or third-party claim 

— or when multiple parties are involved, the court may direct entry of a final judgment as to 

one or more, but fewer than all, claims or parties only if the court expressly determines that 

there is no just reason for delay. Otherwise, any order or other decision, however designated, 

that adjudicates fewer than all the claims or the rights and liabilities of fewer than all the parties 

does not end the action as to any of the claims or parties and may be revised at any time before 

the entry of a judgment adjudicating all the claims and all the parties' rights and liabilities.” 

17. Therefore, the language of paragraph 86 of the Consent Judgment is unequivocal and un-

ambiguous in that it obtains the “Complete Relief” as required in 42 U.S.C. 9613(f)(2): 
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18. “The “matters addressed” in this settlement are all response actions taken or to be taken, all 

response costs incurred or to be incurred, and all Natural Resource Damages incurred or to be 

incurred, by the United States, the State agencies, or any other person with respect to the Site, 

and specifically include without limitation the Work to be performed by the Site Operator, all 

claims, counterclaims, and cross-claims filed by and against the parties in the above captioned 

cases, and those matters governed by the covenants contained in Sections XXI and XXII of this 

Consent Decree.” 

19. The EPA expressed its support for the Consent Decree in the “MEMORANDUM OF 

POINTS AND AUTHORITIES IN SUPPORT OF THE JOINT MOTION OF THE UNITED 

STATES OF AMERICA, THE STATE OF CALIFORNIA, AND AVENTIS CROPSCIENCE 

USA, INC. FOR ENTRY OF CONSENT DECREE”.  

 

20. On Page 13 of this Memorandum, The government acknowledges that this Consent Judg-

ment addresses all future CERCLA liability, pursuant to 42 U.S.C. 9622(f)(6)(B), which states; 

“(B) In extraordinary circumstances, the President may determine, after assessment of relevant 

factors such as those referred to in paragraph (4) and volume, toxicity, mobility, strength of 

evidence, ability to pay, litigative risks, public interest considerations, precedential value, and 

inequities and aggravating factors, not to include the exception referred to in subparagraph (A) 

if other terms, conditions, or requirements of the agreement containing the covenant not to sue 

are sufficient to provide all reasonable assurances that public health and the environment will 

be protected from any future releases at or from the facility.” 

 

21. Footnote 31 on page 13 states:  

“The conditions for a CERCLA 122(f)(6)(B) covenant are met in this case. First, EPA deter-

mined that the case presents “extraordinary circumstances” including, on the one hand, the very 

long-term nature of the Site remedy, the complexity of the litigation in the absence of settle-

ment, the existence of only one truly financially viable defendant in the case and, on the other 

hand, the proven effectiveness and viability of the remedy and EPA’s thorough understanding 
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of the risks and costs associated with the Site, obtained from over 15 years of extensive site in-

vestigations.” 

 

22. “Second, the terms and conditions of the Consent Decree provide “reasonable assur-

ances that public health and the environment will be protected from any future releases at or 

from the [Site],” as required by Section 122 (f)(6)(B). As noted above, the current remedial ac-

tions control 95 percent of metal releases from the Site, and the settlement will secure that ef-

fective remedy over the long term. The settlement contains several levels of protection that en-

sure a highly reliable remedy, including the strong financial assurances created by the Policy 

(issued by a AAA insurer), the $100 million in cost overrun coverage, other insurance and fi-

nancial assurance requirements contained in the SOW and Consent Decree. In addition, the set-

tlement provides additional payments of $8.0 million following entry of the Decree and $514 

million in 2030, which will be available to fund future response actions.”” 
 

23.  Furthermore, in the DISCUSSION section, (page 14), the government acknowledges that 

the Judgment is “reasonable, fair, and consistent with the purposes that CERCLA intended to 

serve.” And on page 16, line 23, “the settlement set forth in the proposed Consent Decree is by 

every measure, procedurally fair.” 

 

24. It is therefore evident that the counsel for the government agencies knew and accepted that 

the provisions of the Consent Judgment were final and that no further recourse would be avail-

able against the Defendants. 

 

25.  Nevertheless, since the Consent Judgment was issued, the EPA and other agencies have 

treated it as thought it was a partial judgment, and continued to prosecute and persecute Defen-

dants as though the case had not been settled and concluded. 

 

26.  More examples of the bias that the government counsel have towards T.W. Arman and 

IMMI, while acknowledging that the Consent Judgment is the conclusion of the litigation:  “If 

the governments were to continue litigation against Arman and IMMI, we are confident that 
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those defendants would be unable to support a defense to liability under Section 107(b) of the 

statute.”  

 

27. Similar sentiments are expressed within this document’s footnotes 33 and 34: 

 

28.  33 “While Aventis is liable as an indirect successor corporation, Arman and IMMI are li-

able as owner and operator of the site for the past 25 years. In addition, leaving aside any ques-

tion of Aventis’s successor liability, a straight allocation of the Site liability based upon period 

of ownership (roughly 75 years for Aventis’s predecessors versus 25 years for Arman and 

IMMI) yields approximately a 75/25 percent apportionment, which is consistent with the pro-

posed settlement with Aventis..” 

  

29. 34 “The only defense that might be available in the third-party/innocent landowner defense 

provided for by Sections 101(35) and 107(b)(3) of CERCLA, 42 U.S.C. 9601(35), 9608(b)(3), 

That defense, however, requires, amongst other things, the exercise of “due care” with respect 

to hazardous substances at the Site. Given that the United States was forced to obtain an injunc-

tion from this Court against interferences by IMMI and Arman with EPA’s response activities 

at the Site, United States v. Iron Mountain Mines, Inc. and T.W. Arman, 28 Env’t Rep. Cas. 

(BNA) 1454, 1454-55 (E.D. Cal. 1987)  They are, therefore, effectively without a defense to 

liability under the statute. The government also believes that Arman and IMMI fail to meet the 

other requirements of the third-party/innocent landowner defense.” 

 

30.   This absurd calculation in 33 of the supposed “apportionment” of liability by the EPA, 

beyond a “nonbinding preliminary allocation of responsibility”, is entirely arbitrary and irrele-

vant in joint and several liability cases such as CERCLA cases, and apportionment was not ad-

dressed within the Consent Judgment. Furthermore, the Plaintiff’s counsel expresses a preju-

dice against Defendants for exercising their constitutional right to due process and their reason-

able contention that the EPA remedial and removal actions were arbitrary and capricious.  
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31.  Section 34 offers an even more flawed and prejudicial analysis of the liability and com-

pletely ignores the Courts prerogative and discretion to determine any apportionment or contri-

bution for liability that is fair and just as well as the Courts objective to achieve a just and equi-

table conclusion to the litigation. 

 

32. Apportionment in a CERCLA case can only be addressed by the PRPs through counter-

claims and cross-claims for contribution, matters that were settled concurrently with the Con-

sent Judgment, and for which the Court in its wisdom observed there was no longer any just 

reason for delay of a final judgment. (Mr. Arman had only owned the property for 7 years when 

the EPA placed the property on the NPL and commenced remedial investigations, or less than 

6% of the time the mine had been in existence at that time, and T.W. Arman had never actively 

mined the site, as stated in the first ROD. (During depositions by Federal Investigators it was 

also revealed that a principal of Stauffer Chemical, (the seller of the property to T.W. Arman) 

withheld information concerning environmental issues on the property during sale negotiations. 

It is therefore plausible that the sellers were intent on vacating the premises in order to escape 

the liability they presumably anticipated, and abandoned the property to this Defendants peril, 

facts that were no doubt conducive to obtaining the remarkable record settlement from (succes-

sor in interest) Aventis that the Court did achieve.) 

 

33. The most glaring and blatant abuse of authority and violation of the terms of the Consent 

Judgment is the direct violation of paragraph 13(B)(3) of the Consent Judgment, which states: 

“Third, and only to the extent that the costs of Items (1) and (2), are able to be fully funded, 

payment of unrecovered past response costs incurred by the Oversight and Support Agencies.” 

 

34. Therefore, such claims for “unrecovered past costs”, (if in fact they were not already fully 

recovered according to the settlement terms and provisions of the Consent Judgment, and, in 

the case of the EPA lien, if in fact the work constitutes a benefit to the property owner), have 

been stipulated to by agreement amongst the settling parties to await a possible recovery deter-

mination by this Court from the proceeds of Trust II in the year 2030. 
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ARGUMENT 

 

35.   Mr. Arman was deceived and defrauded into the purchase of Iron Mountain Mines in an 

ultimately unsuccessful attempt by the previous owners to escape environmental liability.  

 

36.  Mr. Arman has not conducted any of the mining activities found to be responsible for the 

naturally occurring flow of AMD waters from the mine. 

 

37.  The Consent Judgment terminated Mr. Arman and Iron Mountain Mines (and co-

defendants Aventis) rights to recovery of contribution to joint and several costs against other 

PRPs, and so therefore the Consent Decree was a final judgment pursuant to FRCP 54(b). 

 

38. The authority to enter the Consent Decree was predicated on rule 54(b), which states in 

relevant part: “When more than one claim for relief is presented in an action . . . the court may 

direct the entry of a final judgment as to one or more but fewer than all of the claims . . . only 

upon an express determination that there is no just reason for delay and upon an express direc-

tion for the entry of judgment. In the absence of such determination and direction, any order or 

other form of decision, however designated, which adjudicates fewer than all the claims . . . 

shall not terminate the action as to any of the claims . . . , and the order or other form of deci-

sion is subject to revision at any time before the entry of judgment adjudicating all the claims..” 

 

39.  The Consent Decree states in paragraph 86. " The "matters addressed" in this settlement are 

all response actions taken or to be taken, all response costs incurred or to be incurred, and all 

Natural Resource Damages incurred or to be incurred, by the United States, the State agencies, 

or any other person with respect to the Site, and specifically include without limitation the 

Work to be performed by the Site Operator, all claims, counterclaims, and cross-claims filed by 
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and against the parties in the above-captioned cases, and those matters governed by the cove-

nants contained in Sections XXI and XXII of this Consent Decree."  

 

40.   Nevertheless, and despite the Courts unmistakable intent that the Consent Decree was a 

full and final judgment and not a partial judgment, “all claims, counterclaims, and cross-

claims”, and that the aforementioned Joint Motion stated that the Consent Decree should be 

understood as a 54(b) Judgment, and in direct violation of paragraph 13(B)(3) of the Consent 

Judgment, the State of California Water Resources Control Board and the Department of Toxic 

Substance, (now CalEPA), and the EPA, along with the U.S. and California Departments of 

Justice (all signatories to the Consent Decree), have levied claims against Mr. Arman and Iron 

Mountain Mines Inc. of some $51 million in past response costs that are now over 100 million 

dollars with interest, and maintained liens against the property, effectively clouding title to the 

property and preventing Mr. Arman from obtaining credit or conducting business. 

 

PRAYER FOR RELIEF  

WHEREFORE, Plaintiffs pray for relief as follows:  

An Order for Declaratory Relief to remove the liens upon Defendants properties. 

 An Order preventing similar abuses from ever happening again. 

An Award of Defendants costs, expenses and attorney's fees according to Proof. 

 

 

 

Date: March 16, 2008                   

               T.W. Arman, Pro Per 
 
               President, Iron Mountain Mines, Inc. 
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ORDER 

 

 It is hereby Ordered that Plaintiffs United States and California, and their agencies, 

shall remove any liens against the properties of the Defendants. Plaintiffs are further en-

joined from reinstating, renewing, or filing new liens in this matter. 

 An Award of Defendants costs, expenses and attorney's fees according to Proof. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Date:_________________ 

 

                         

UNITED STATES DISTRICT COURT JUDGE 

for the EASTERN DISTRICT OF CALIFORNIA 
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Exhibit N

Docket No. 48, July 26, 2007 Order entered in John F. Hutchens v. Alameda County Social
Services Agency, N. D. Cal. Case No. C-06-6870 SBA
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

CIVIL CASE MANAGEMENT CONFERENCE MINUTES

Date:7/26/07 

C-06-06870 SBA                      JUDGE: SAUNDRA BROWN ARMSTRONG

Title: JOHN F. HUTCHENS vs.ALAMEDA COUNTY SOCIAL SERVICES AGENCY      
                                               
Atty.:  PRO PER                                        DIANE GRAYDON                       

           ZAMORA MOTON                                                                          

Deputy Clerk:  Lisa R. Clark                    Court Reporter:   DIANE SKILLMAN   
PROCEEDINGS
Plt    DFT
(  )   (  ) 1. ORDER TO SHOW CAUSE RE: DISMISSAL - HELD                  
(  )   (  ) 2.                                                                                                    
(  )   (  ) 3.                                                                                                    
(  )   (  ) 4.                                                                                                    
(   ) Motion(s)     (   ) Granted         (   ) Denied           (   ) Off Calendar
                         (   ) Granted/Part  (   ) Denied/Part   (   ) Submitted
(   ) Order to be prepared by  (  ) Plaintiff  (  )Deft  (   ) Court

                  RESULT OF CASE MANAGEMENT CONFERENCE
Case Continued to  9/19/07           for a Telephone Case Management Conference at 3:30 p.m.
Case Continued to                         for  OSC RE:                                   
Case Continued to                         for                                       Motion Hearing
Brief Sched. Motion papers by             Opposition by                Reply by           
General Discovery Cut-off                  Expert Discovery Cut-off                
Plft to name Experts by                      Deft to name Experts by                  
All Dispositive Motions to be heard by ( Motion Cut-off)                            
Case Continued to                            for Pretrial Conference at 1:00 p.m.
Pretrial Papers Due                     Motions in limine/objections to evidence due           Responses
to motions in limine and/or responses to objections to evidence due            
Case Continued to                   for Trial(Court/Jury:            Days) at 8:30 a.m.
(  ) REFERRED TO MAGISTRATE                      FOR SETTLEMENT CONFERENCE
(  ) REFERRED TO MAGISTRATE TO BE ASSIGNED FOR ALL DISCOVERY MATTERS
 Notes: COURT ADMONISHES PLAINTIFF’S REGARDING COMPLYING WITH THE
COURTS ORDERS; COURT ADMONISHES PLAINTIFF’S THAT THEY WILL HAVE TO
FAMILIARIZE THEMSELVES WITH THIS COURT RULES AND PROCEDURES IF THEY
WISH TO CONTINUE THEIR LAWSUIT; COURT STRIKES EVERY MOTION FILED BY THE
PLAINTIFF’S AND ORDERS THEM TO MEET AND CONFER WITH DEFENSE COUNSEL
BEFORE FILING ANY MOTION; ALL MOTIONS SHALL CONFORM WITH THIS COURTS
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RULES AND PROCEDURES IF RE-FILED; THE DISCOVERY MOTION BEFORE THE
MAGISTRATE IS ALSO STRICKEN; PARTIES TO FILE A JOINT CASE MANAGEMENT
STATEMENT 10 DAYS BEFORE THE NEXT CMC AND PLAINTIFF IS TO SET UP THE
CONFERENCE CALL WITH ALL THE PARTIES ON THE LINE. COURT VACATES THE
ORDER TO SHOW CAUSE                                                                                                             
                                                                                                                                                            
                                                                                                                                                            
                cc: WINGS HOMS

Case 4:06-cv-06870-SBA     Document 48      Filed 07/26/2007     Page 2 of 2
Case 2:91-cv-00768-DFL-JFM     Document 1263-3      Filed 03/19/2008     Page 75 of 75


