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* Flanagan Professor of Law, Cornell University.
1 . S e e D avid J. G erber, Co m pa ring Pro cedu ral Sys tems: Towa rd an An a lytical Fra m ewo rk,

in Law and Justice in a Multistate World 665, 665 (James A.R. Nafziger & Simeon C.
Symeonides eds., 2002); John H. Langbein, The Influence of Comparative Procedure in the
United States, 43 Am. J. Comp. L. 545, 548– 49 (1995). But see, e.g., Special Section on In-
tern a ti onal Civil Procedu re , Abu se of Pro cedu ral Ri gh t s, 7 Tu l . J. I n t’l & Com p. L . 71 (1999);
Sym po s iu m , Civil Pro cedu re Refo rm in Co m pa ra tive Co n text, 45 A m . J. C om p. L . 649 (1997).

2. See George A. Bermann, The Discipline of Comparative Law in the United States, in
L’avenir du droit comparé 305, 314–15 (Société de Législation Comparée 2000):

Although comparative law scholarship is necessarily a good deal more than for-
eign law scholarship, it nevertheless effectively presupposes foreign law scholar-
ship—and the latter, however low it may rank in the hierarchy of scholarship, is

Foreword

Why Comparative Civil Procedure?

by Kevin M. Clermont*

I feel so honored and pleased to write a foreword to the first book by my
form er stu dent Ku o - Chang Hu a n g. You have in your hands an excell ent boo k ,
but its very title raises a serious threshold question: what is the point of com-
p a ra tive civil procedu re sch o l a rship? Not mu ch , one could argue, using as ev-
idence the fact that not much of it is done.1 I shall here try to rebut that view,
using as my prime evidence his book.

* * *

The paucity of comparative civil procedure scholarship may result simply
from how hard it is to do. Sound comparative scholarship is a delicate enter-
prise that demands great learning and skill. A comparativist should be suffi-
c i en t ly immers ed in the different cultu res under stu dy to understand the con-
text in wh i ch legal rules opera te and the atti tu des an insider might take tow a rd
the rules.2
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x FOREWORD

exceedingly difficult to do and to do well. This is particularly the case if, as both
trad i ti onal and non - trad i ti onal com p a ra tive law sch o l a rs seem to agree , t h e
s o u rces of l aw are not limited to formal wri t ten source s , mu ch less to what migh t
be described as a legal system’s authoritative “rules.”

3. See Langbein, supra note 1, at 545 –47, 549–51.
4. See, e.g., Peter de Cruz,Comparative Law in a Changing World 18–26 (2d ed.

1 9 9 9 ) ; B ern h a rd Gro s s fel d , The Strength and Weakness of C om pa rative Law 1 – 6
(Tony Weir tra n s . , 1 9 9 0 ) ; Berm a n n , su pra n o te 2, at 308– 1 2 . See gen era lly Sym po s iu m ,
New Directions in Comparative Law, 46 Am. J. Comp. L. 597 (1998).

5 . John Hen ry Merrym a n , The Lon eliness of the Com pa rative Law yer and
Other Essays in Foreign and Comparative Law 11–12 (1999).

6. Ugo Mattei & Mathias Reimann, Introduction to Symposium, supra note 4, at 597.
7. Compare, e.g., de Cruz, supra note 4, at 18–26, with, e.g., Bermann, supra note 2,

at 306–08.
8. See Bermann, supra note 2, at 306, 311.
9 . G ro s s fel d, su pra n o te 4, at 112–14; see also Basil S. M a rke s i n i s , Forei gn Law

and Comparative Methodology: A Subject and a Thesis 45 (1997) (“to increase mu-
tual unders t a n d i n g ; to de s troy arti ficial barri ers ; to prom o te recon s i dera ti on of s ac red doc-
trines; to encourage the bringing together of lawyers with common interests”).

Nevert h el e s s , s ch o l a rs of ten undert a ke other hard tasks. So, perhaps the
paucity results also from a perceived lack of returns. Certainly, not much at-
tention is paid to comparative civil procedure scholarship in academia or the
real world.3 What can it, after all, accomplish?

In answering this question, it proves helpful that comparativists are pecu-
liarly given to questioning their work’s own worth.4 “Are we committed to a
mode of academic scholarship that only other comparative lawyers, similarly
deluded, value and the rest of legal academia rightly considers trivial or irrel-
eva n t ? ”5 Th ey are even worri ed abo ut their worryi n g : “Com p a ra tive law,
[ s ome] say, has been too sel f - con s c i o u s , too hung up on reflecting upon its
own sense or non s ense all alon g.”6 All this sel f - do u bt has repe a tedly prom pted
com p a ra tivists ex pre s s ly to list the va rious purposes of com p a ra tive law sch o l-
arship. They slice the pie in various ways.7 Even on similarly sliced lists, their
suggested purposes range from the mundane (training students for and aid-
ing practi ti on ers in intern a ti onal practi ce8) to the su blime (being “a m b a s s a-
dors of our own legal culture, to show it in its proper light . . . to reach the for-
ei gn ear”9) . In fact , com p a ra tivists list so many purposes that their lists can
become sel f - defe a ti n gly lon g. In any even t , because the su bj ect unden i a bly has
s everal diverse purpo s e s , com p a ra tive law has diverse met h od s —and fuzzy
borders.

Most aptly, Professor J.A. Jolowicz draws from the disparate lists three pri-
m a ry purposes for com p a ra tive civil procedu re sch o l a rs h i p : borrowing to im-
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FOREWORD xi

1 0 . John A . Jo l owi c z , On the Co m pa ri son of Pro cedu re s, in L aw and Ju sti ce in a Mul-
tistate World, supra note 1, at 721; see id. at 734 (defining “mindset” as “the inarticulate
premises on wh i ch the known rules of procedu re re s t—t h eir underlying assu m pti ons and,
perhaps, principles”).

1 1 . S e e A lan Wats on , L egal Tra n s p la n ts : An A pproach to Com pa rative Law
21–30, 95–101, 107–18 (2d ed. 1993). But see Pierre Legrand, The Impossibility of “Legal
Transplants,” 4 Maastricht J. Eur. & Comp. L. 111 (1997).

12. See Bermann, supra note 2, at 307; Jolowicz, supra note 10, at 724–25.
1 3 . S e e S teph en Goldstei n , The Propo sed A L I / U N I D ROIT Pri n ci ples and Rules of

Transnational Civil Procedure: The Utility of Such a Harmonization Project, 6 Uniform L.
Rev. (n.s.) 789, 791, 793–94 (2001).

1 4 . S e e Ben jamin Ka p l a n , Civil Pro cedu re—Refle ctions on the Co m pa ri son of Sys tem s, 9
Buffalo L. Rev. 409, 422 (1960):

Po s s i bi l i ties of l i f ting pieces from a forei gn sys tem and incorpora ting them in
the dom e s tic must be approach ed with a sense of the interdepen den c i e s , the syn-
d rom e s , so to spe a k , within the sys tem a quo and the sys tem ad qu em . This is
not to say that it is no use trying to import mechanisms for domestic use unless
the forei gn sys tem is bro u ght over en ti re . For some procedu ral devi ces can stand
up pretty well in isolation from the rest of the system. I put as possible examples
the special ‘dunning’ and documentary processes successfully employed in many
cases in Germ a ny. . . . Con s i der the fe a s i bi l i ty of i n troducing here the Germ a n
practice of having witnesses give their testimony in narrative, followed by inter-
roga ti on by the co u rt ; this to be fo ll owed in tu rn by interroga ti on in our con-
ven ti onal way by co u n s el for both side s . This may seem a simple ch a n ge that
could be com m en ded on va rious imagi n a ble gro u n d s , but I would ask you to re-
flect on whether it could be effectively or safely engrafted on our present system
without other profound changes.

See also Kon s t a n ze Plet t , Civil Ju s ti ce and Its Refo rm in West Germ a ny and the Un i ted St a te s,

prove local law, harmonizing law across systems, and uncovering the “mind-
s et s” of procedu ral sys tem s .1 0 Let me, a f ter slight reformu l a ti on , examine these
basic three.

Transplants

The com p a ra tivist could look abroad for su peri or procedu ral devi ces in
order to transplant them into the local system.11 This transplanting could be
done thro u gh vo lu n t a ri ly borrowing by the sys tem or thro u gh invo lu n t a ry im-
position on the system.

The fact is, however, that actual transplanting of procedure, as opposed to
the mere seeking of i n s p i ra ti on abroad for loc a lly gen era ted reform , is not
common.12 Transplants that impinge on the system’s organizing principles or
con s ti tuti onal norms are obvi o u s ly impracti c a l .1 3 But even less intru s ive tra n s-
plants of foreign devices are problematic.14 The reason is that procedure is a

huang 00 fmt auto2  5/20/03  11:50 AM  Page xi



xii FOREWORD

13 Just. Sys. J. 186 (1989); John C. Reitz, Why We Probably Cannot Adopt the German Ad -
vantage in Civil Procedure, 75 Iowa L. Rev. 987 (1990).

15. See Mirjan Damaška, The Uncertain Fate of Evidentiary Transplants: Anglo-Ameri -
can and Continental Experiments, 45 Am. J. Comp. L. 839 (1997); Langbein, supra note 1,
at 551–53.

1 6 . S e e Oscar G. Ch a s e , Am erican “ Excepti o n a l i s m” and Co m pa ra tive Pro cedu re, 50 A m .
J. Comp. L. 277 (2002).

17. See Jolowicz, supra note 10, at 722–24 (discussing, inter alia, Greek and Japanese
procedure); Andreas F. Lowenfeld, Introduction: The Elements of Procedure: Are They Sep -
arately Portable?, 45 Am. J. Comp. L. 649 (1997).

18. Kevin M. Clermont & Kuo-Chang Huang, Converting the Draft Hague Treaty into
Do m e s tic Ju ri sd i ctional Law, i n A Global Law of Ju ri s d i cti on and Ju dgm en ts : L e s s on s
from The Hague 191, 226–28 ( John J. Barceló III & Kevin M. Clermont eds., 2002) (ar-
guing for U.S. adoption of European lis pendens doctrine); see also, e.g., Stephan Lands-
man, Reforming Adversary Procedure: A Proposal Concerning the Psychology of Memory and
the Te s ti m o ny of Di s i n tere s ted Wi tn e s se s, 45 U. P i tt. L . R ev. 547 (1984) (arguing for U. S .
adoption of Germanic restriction on attorneys’ pretrial contacts with witnesses).

1 9 . S e e P re - Trial and Pre - H e a ring Procedu res Worl dwi de ( Ch a rles Platto ed . ,
1990).

field especially marked by the interrelatedness of its parts and its inseparabil -
ity from local institutional structure.15 Also, although it is a technical subject,
procedu re is su rpri s i n gly cultu re - bo u n d , reflecting the fundamental va lu e s ,
sensibilities, and beliefs of the society.16

All this is not to say that transplants are impo s s i bl e .1 7 In deed , the aut h or
of this book and I have el s ewh ere su gge s ted a procedu ral tra n s p l a n t .1 8 But any
such transplant must be limited in scope and sensitive to context.

Ta ke discovery as an ex a m p l e , a ppropri a tely en o u gh as I am wri ting a fore-
word to a fine book on the su bj ect . Com p a ra tive stu dy of d i s covery unsu r-
pri s i n gly reveals practi ces to be qu i te va ri a bl e .1 9 So, perhaps bet ter approach e s
and devices exist in other countries, ripe for transplanting. However, discov-
ery schemes are highly interdependent with the rest of the procedural system
(think of how discovery in the federal system interplays with notice pleading
and with down p l ayed trial) and with the profe s s i onal set ting (think of h ow
linked discovery is to the lawyers’ and judges’ ethos). Moreover, discovery pe-
c u l i a ri ties tend to be more cultu re - bound than most of procedu re (think of
the emotions that discovery evokes on both sides of the Atlantic). Therefore,
in ord i n a ry ti m e s , d i s covery does not provi de promising terrain for nu rtu r-
ing tra n s p l a n t s , or at least transplants other than the most del i m i ted proce-
dures drawn from the most similar systems.
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2 0 . S e e Kon s t a n tinos D. Kera m eu s , Pro cedu ral Un i fic a tion: The Ne ed and the Li m i t a -
tions, in International Perspectives on Civil Justice 47 (I.R. Scott ed., 1990).

21. See Bermann, supra note 2, at 307; Jolowicz, supra note 10, at 725–26.
2 2 . See su pra text accom p a nying notes 13– 1 6 ; c f . James Gordl ey, Co m pa ra tive Legal Re -

search: Its Function in the Development of Harmonized Law, 43 Am. J. Comp. L. 555 (1995)
(arguing for harmonizing legal science rather than laws).

2 3 . S e e Jo l owi c z , su pra n o te 10, at 725–27 (discussing, i n ter alia, the Model Code of
Civil Procedure for Iberoamerica).

24. Kevin M. Clermont, Jurisdictional Salvation and the Hague Treaty, 85 Cornell L.
R ev. 89 (1999); see also, e . g ., Linda J. Si l berman & An d reas F. Lowen fel d , A Di f ferent Chal -
l en ge for the ALI: Herein of Fo rei gn Cou n try Ju d gm en t s , an In tern a tional Tre a ty, and an Am er -
ican St a tu te, 75 I n d .L . J. 635 (2000) (advoc a ting harm on i z a ti on via a federal statute to gov-
ern the recognition and enforcement of foreign judgments in the United States).

25. ALI/UNIDROIT Principles and Rules of Transnational Procedure (Discus-
sion Draft No. 3, 2002).

Harmonizations

The com p a ra tivist could seek to harm on i ze ac ross procedu ral sys tem s ,
whether for the possible efficiency of similarity where national systems inter-
act , for actual improvem ents in procedu re , or for com p l ete ef fectu a ti on of
harmonized substantive law. This development could come by agreement be-
tween systems or by imposition from above.20

Yet harmonization is no easier than transplanting, and so it is little done.21

Indeed, harmonization’s usual need for agreement among multiple countries
j oins all the other imped i m ents to tra n s p l a n t s .2 2 On the one hand, the need
for agreem ent may requ i re a com promise aw ay from the best procedu re ,
s om ething in the middle not alw ays being an opti mu m . Su ch com prom i s e s
would redu ce the ben efits of h a rm on i z a ti on . On the other hand, s ome aspect s
of procedure may not be susceptible to compromise, as where a system either
has a device or does not, and this more binary choice would affect the coun-
tries’ willingness to agree. Countries, and vested interests within them, turn
out to be remarkably devoted to their procedural traditions.

Ha rm on i z a ti on is non et h eless som etimes worth pursu i n g.2 3 I have previ-
o u s ly en dors ed a limited harm on i z a ti on in the espec i a lly promising area of ju-
dicial coopera ti on ac ross borders , s pec i fic a lly on terri torial ju ri s d i cti on .2 4 More
ambitious reform is more often doubtful, particularly as the reformer moves
i n to the heartland of c ivil procedu re . The diffic u l ties best appear thro u gh two
examples.

First, the most prominent example of attempted harmonization currently
is the A L I / U N I D ROIT proj ect on tra n s n a ti onal procedu re .2 5 Its aim was to
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2 6 . S e e G o l d s tei n , su pra n o te 13, at 795–8 0 1 ; Jo l owi c z , su pra n o te 10, at 730– 3 1 ,
733–34.

27. See Goldstein, supra note 13, at 796; Jolowicz, supra note 10, at 731.

produce a complete set of court rules that a nation could adopt for handling
transnational disputes outside arbitration. Proceeding on a view that the civil
and com m on law trad i ti ons share fundamental similari ties but display
methodological differences, the reporters set out to capture the best of both
traditions by picking and choosing elements from each. In my opinion, rea-
s ons to be wary arise wh en the aim is so ambi tious and espec i a lly wh en the
m et h od entails cut ti n g - a n d - p a s ti n g : i n i ti a lly, and arguably wron gly, the proj-
ect assumes that there is a best set of procedures applicable to more than cer-
tain kinds of litigation in one particular society; moreover, and inevitably, a
com p l ete set of n ew rules impinges on some true basics of the va rious nati on s’
procedu ral sys tem s , while cut ti n g - a n d - p a s ting ign ores some of the interde-
pen dencies of procedu re ; and finally, su ch an unavoi d a bly va lu e - l aden and
subjective endeavor becomes an ill-advised one in the virtually total absence
of empirical evidence. Although the project has proceeded under the brilliant
direction of talented reporters, their experience to date has seemed to prove
the difficulties of harmonization. The drafting process has been controversial
s i n ce its incepti on in the mid-1990s, with cri ticisms coming from all direc-
tions, and the project has consequently seen a change in scope. It now covers
on ly com m ercial tra n s acti on s , while deferring more to nati onal laws as to
t h em . As to the proj ect’s futu re , this re s pon s iveness of the reporters shows
prom i s e . On the one hand, the rules sti ll seem a su boptimal mélange that few
countries will willingly embrace. If any did, the new rules would sit uncom-
fortably atop the different national procedural system for ordinary cases. On
the other hand, the proj ect now wi ll state gen eral principles in ad d i ti on to the
rules. A set of principles would be more feasible in terms of achieving agree-
m en t , because principles need not be so com p l ete and are less binding and
m ore abstract—and yet they could be ef fective in even tu a lly inducing ch a n ge s
in national rules.26

Although some contend that the ALI/UNIDROIT project leans too much
toward common-law approaches,27 it rejects American-style discovery on the
valid assu m pti on that su ch procedu res would be unaccept a ble el s ewh ere in
the worl d . It states inste ad this pri n c i p l e : “ Upon ti m ely request of a party, t h e
co u rt should order discl o su re of rel eva n t , n on privi l eged , and re a s on a bly iden-
tified evidence in the possession or control of another party or nonparty. It is
not a basis of objection to such disclosure that the material may be adverse to
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28. ALI/UNIDROIT, supra note 25, principle 13.5.
2 9 . See id. rule 21 (providing also that the co u rt can order produ cti on of i den ti ty of

po ten tial wi tnesses and copy of ex pert report s ) . O d dly, rule 22 all ows the co u rt to order
depo s i ti on of wi tn e s s e s , a l t h o u gh the re ach of the provi s i on remains uncl e a r. Com m en t
R-22A all too bri efly explains this undel i n e a ted discovery provi s i on thu s :“ Un der these Ru l e s
a deposition may be used in limited circumstances for exchange of evidence before trial.”

30. Id. at 12.
31. See Goldstein, supra note 13, at 791–92; Jolowicz, supra note 10, at 727–29.
32. Approximation of Judiciary Law in the European Union (Marcel Storme ed.,

1994).
33. See Goldstein, supra note 13, at 792; compare Konstantinos D. Kerameus, Political

In tegra tion and Pro cedu ral Co nvergen ce in the Eu ropean Un i o n, 4 5 A m . J. C om p. L . 9 1 9 ,
9 2 4–29 (1997) (ju s ti f ying limited approach ) , wi t h Fri ed ri ch K. Ju en ger, Some Co m m en t s
on European Procedural Harmonization, 45 Am. J. Comp. L. 931 (1997) (criticizing limited
approach).

3 4 . S e e A pprox i m ati on, su pra n o te 32, at 128– 3 5 , 1 7 2 – 7 3 , 1 9 5–98 (tre a ting arti cle 4).

the party or person making the disclosure.”28 In its rules, however, the proj-
ect does not provi de for ro utine discl o su re of adverse inform a ti on , on ly al-
l owing a party to request the co u rt to order produ cti on of n on con f i den ti a l
and nonprivileged documents that are specifically identified and directly rel-
evant to an issue on wh i ch the discoverer has the bu rden of proof .2 9 Its gru d g-
ing approach , t h en , is basically this: “A party gen era lly must show its own
cards, so to speak, rather than getting them from an opponent.”30

Secon d , the Eu ropean Un i on has provi ded another example that shows the
d i f fic u l ties of procedu ral harm on i z a ti on .3 1 Its most thoro u gh going ef fort to
d a te invo lved a working group of t welve ex perts from 1987 to 1993. Th ey
s t a rted by ex pressing an aim to cre a te a Eu ropean code of c ivil procedu re , but
fin i s h ed by producing a report that ten t a tively propo s ed rules on a small nu m-
ber of d i s c rete top i c s .3 2 Al t h o u gh never implem en ted , the draft rules were well
re a s on ed and accord i n gly instru ctive . The rules are limited in scope , and leave
mu ch to nati onal law. Th eir harm on i z a ti on focuses on the most pre s s i n g
points of procedural friction between systems— points, additionally, that in-
volve nonsystemic and independent aspects of procedure.33

Regarding discovery, again because it is of especial interest here, the Euro-
pean draft rules would have introduced to the Continent a form of the then-
prevailing English law on discl o su re and discovery of doc u m en t s .3 4 Th ey
would have requ i red a party to list all rel evant doc u m ents in its po s s e s s i on ,
c u s tody, or power. Th ey would also have provi ded for a liti ga n t’s obt a i n i n g
nonprivileged documents from parties and nonparties, unless such discovery
would cause undue harm.
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35. See John C. Reitz, How to Do Comparat ive Law, 46 Am. J. Comp. L. 617 (1998).
36. Langbein, supra note 1, at 545.
37. See Mathias Reimann, The End of Comparative Law as an Autonomous Subject, 11

Tul. Eur. & Civ. L.F. 49, 60 (1996):
The truly comparative study of law requires at least four steps. At the outset,

the stu dent must acqu i re a solid knowl ed ge of his own law. Th en he needs to
learn enough about a foreign legal system or law to understand its rules and un-
derlying pri n c i p l e s . S tep three is to ju x t a pose dom e s tic and forei gn law and
cl e a rly state the similari ties and differen ce s . F i n a lly, f rom the ob s erva ti ons made ,
the student must draw conclusions as to what they mean, i.e., derive insights of
one sort or another.

3 8 . E . g ., Ben jamin Kaplan & Kevin M. Cl erm on t , O rd i n a ry Pro ce ed i n gs in Fi rst In s t a n ce :
England and the United States, 16 Int’l Ency. Comp. L. ch. 6 (1984).

39. See Markesinis, supra note 9, at 43:
Law can learn from medicine: pure transplants rarely work. The grafting of the
new organ on a different body must be done carefully, the rejection mechanism
must be suppressed. In law, I think, this means, at times, reshaping the foreign
idea in a way that can come into your system with a minimum of resistance and
dislocation.

40. E.g., Clermont, supra note 24; Clermont & Huang, supra note 18.
4 1 . S e e M errym a n, su pra n o te 5, at 26– 3 2 ; Jo l owi c z , su pra n o te 10, at 736– 3 7 ,

739– 40.
42. See supra note 2 and accompanying text.

Insights

The procedu ral com p a ra tivist can, m ore simply, s eek illu m i n a ti on by the
c ro s s - border stu dy of t h eory, doctri n e , or practi ce .3 5 The aim is bet ter to un-
derstand on e’s own law: “The purpose of com p a ra tive stu dy is to help under-
stand what is disti n ctive (and probl em a tic) abo ut dom e s tic law.”3 6 This stra i gh t-
forw a rd task is sti ll daunti n g, as it invo lves mastering the dom e s tic law,
examining the forei gn law, making com p a ri s on s , and then drawing con clu-
s i on s .3 7 Let me of fer a som ewhat ra n dom com m ent on each of those four step s .

First, one should start as a master of one’s own law. Comparative law is no
ref u ge for the dilet t a n te . Al t h o u gh com p a ra tive stu dy can help in thinking
a bo ut on e’s own legal sys tem ,3 8 that thinking builds most ef fectively on a solid
understanding. If it does, comparative thinking might suggest changes in the
dom e s tic ru l e s —ch a n ges that might come close to actual tra n s p l a n t s ,3 9 a n d
ch a n ges that might be significant steps tow a rd del i bera te harm on i z a ti on s .4 0

In deed , these ch a n ges might indu ce altera ti ons in mindset s , wh i ch could even-
tually produce true convergence.41

Secon d , as to examining the forei gn law, one must do so caref u lly wh i l e
being attentive to culture.42 But one does not always need systematic knowl-
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43. Watson, supra note 11, at 17; see id.:
A pers on whose functi on it is to con s i der po s s i ble improvem ents in the law of
bankruptcy in Scotland may well set out to discover the legal approach in Eng-
land, France, Sweden, South Africa, New Zealand, and so on. He may have no
k n owl ed ge of these sys tems to begin wi t h , and at the end he may know little
a bo ut them except for an outline of t h eir bankru ptcy laws . He may, i n deed , h ave
little idea of how well or how badly these laws operate. But his concern is with
the improvem ent of b a n k ru ptcy law in Sco t l a n d . What he is looking for in his
investigation of foreign systems is an idea which can be transformed into part of
the law of Scotland and will there work well.

44. See Reitz, supra note 35, at 633.
45. See id. at 634–35.
4 6 . Kevin M. Cl erm ont & Emily Sherwi n , A Co m pa ra tive Vi ew of St a n d a rds of Proof,

50 Am. J. Comp. L. 243 (2002); see also, e.g., John Henry Merryman, Legal Education There
and Here: A Comparison, 27 Stan. L.Rev. 859 (1975).

47. Langbein, supra note 1, at 554.
4 8 . See Basil Ma rke s i n i s , Co m pa ra tive Law— A Su bje ct in Search of an Au d i en ce, 5 3

Mod.L.Rev. 1, 7–10 (1990); see also, e.g., Ronald J. Allen, Stefan Köck, Kurt Riechenberg
& D. Toby Ro s en , The German Adva n t a ge in Civil Pro cedu re: A Plea for Mo re Details and
Fewer Generalities in Comparative Scholarship, 82 Nw. U.L.Rev. 705 (1988) (rejecting per-

edge of the foreign system. “Even unsystematic knowledge can be very useful
in a practical way for, say, law reform.”43 Moreover, “it is quite legitimate for
comparatists to base their comparisons on literature produced by foreign law
specialists, at least to a substantial degree.”44 To do comparative study, as op-
posed to scholarship on foreign law itself, one need be neither a linguist nor
an anthropologist.

Th i rd , to the ex tent the com p a ra tivist is not an insider, he or she should
a pproach the law of a different sys tem with mode s ty and re s pect .4 5 Som eti m e s
com p a ra tive studies sound as if t h ey are su gge s ting ch a n ges in the forei gn law,
ra t h er than the dom e s tic law. For ex a m p l e , my wi fe and I wro te an arti cle that
rather rudely wondered how civilians could be so wrong as to their standard
of proof.46 But we wished thereby merely to highlight a subject that needs at-
tention and to provoke response from comparative scholars, especially from
the civilian side. Our principal conclusion was that what our own law does is
the ri ght thing—a kind of con clu s i on that is po s s i ble wi t h o ut falling into wh a t
some Europhiles pejoratively call the “Cult of the Common Law.”47

Fourth, in drawing lessons for the home system, the comparativist should
remain corre s pon d i n gly cautious con cerning the force of those com p a ra tive
l e s s on s . Any argument rega rding dom e s tic law should rest most heavi ly on in-
s i de su pport , ra t h er than on su pport from the out s i de . The com p a ra tivi s t
should be especially wary of resting strong conclusions on easy generalities.48
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su a s ively Langbei n’s well - k n own gen era l i z a ti on ) , rel a ted referen ces coll e cted in Jo l owi c z ,
supra note 10, at 722.

49. See Goldstein, supra note 13, at 789 –90, 799–800.
50. After sitting through a series of lectures on comparing civil and common law last

su m m er, I ob s erved , “All gen era l i z a ti ons on the differen ces or similari ties bet ween civil and
common law are overstatements.” Then I added, “including this one.” The addition struck
me as quite clever. So I started collecting similar paradoxes, such as: “All things in moder-
a ti on—i n cluding modera ti on .”A rel a ted type inclu de s : “Th ere are no universal trut h s” ( a p-
parently except this one). The commonality was a sweeping statement that necessarily im-
p l i ed its own con trad i cti on . The gen era l i zed format might be two sen ten ce s , with the
second explicitly stated or not: (1) The sentence that follows is true. (2) The sentence that
precedes is false.

My sen s a ti on of cl everness started to fade as I re a l i zed that my quip fell com fort a bly
within a well-known family of paradoxes termed self-referential or circular. The prime ex-
emplar is the liar paradox (e.g., “This sentence is false”). Some members of this family are
deep ly sign i fic a n t , su ch as Bertrand Ru s s ell ’s Pa radox (wh i ch showed that the set of a ll set s
not mem bers of t h em s elves is both a mem ber of i t s el f and not a mem ber of i t s el f , a n d
wh i ch thereby threw all mathem a tical proofs into do u bt ) . See gen era lly Sta n ford Ency-
cl opedia of P h i l o s ophy, ava i l a ble at < h t tp : / / p l a to. s t a n ford . edu / en tri e s / c u rry - p a radox / > ;
< h t tp : / / p l a to. s t a n ford . edu / en tri e s / ru s s ell - p a radox / > . Al t h o u gh con s equ en t ly one cannot
be sure of much, I suspect that my own paradoxical observation on comparative law is in-
significant.

51. See de Cruz, supra note 4, at 24–25.
5 2 . S e e Berm a n n , su pra n o te 2, at 306– 0 7 ; G eor ge P. F l etch er, Co m pa ra tive Law as a

Subversive Discipline, 46 Am. J. Comp. L. 683 (1998).
53. Markesinis, supra note 48, at 21.

For ex a m p l e , s ch o l a rs are forever making use of s weeping statem ents com-
p a ring civil and com m on law, but it ulti m a tely tu rns out that the civi l - l aw and
com m on - l aw sys tems are nei t h er that different nor that similar.4 9 Moreover,
comparative assertions seem especially susceptible to overpowering counter-
a s s erti on s , a tri ck ach i eved by slight ch a n ge in frame of referen ce .5 0 O f co u rs e ,
s ome gen era l i ties prove useful practi c a lly, su ch as the “gen eral principles of
l aw ”u s ed in intern a ti onal law.5 1 On the more theoretical level , gen era l i ties give
critical perspectives on domestic law, as in uncovering the unstated premises
of on e’s own law and revealing its rel a tivi ty and con ti n gen c y.5 2 Yet it be a rs not-
ing that spec i fic s , s tu d i ed in some con tex t , can be instru ctive also. Ar g u i n g
that com p a ra tive law yers should down p l ay the search for gen era l i ties and em-
brace the study o f cases, Professor Markesinis promised, “Looking at foreign
law can bring a deeper understanding of problems they face— perhaps even
u n ex pected ideas for solving them — but that wi ll happen on ly wh en they
sharpen their focus by narrowing it.”53
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54. See Bermann, supra note 2, at 306, 314.
5 5 . S e e James Gordl ey, Is Co m pa ra tive Law a Di s ti n ct Di sci pl i n e ?, 46 A m . J. C om p. L .

607 (1998); Reimann, supra note 37.
56. Langbein, supra note 1, at 545.

In su m , the illu m i n a tive task can appear a daunting on e . But ef fort and
t h o u ght can accomplish the task, with the con s i dera ble rew a rds of ac ro s s - t h e -
board insights into domestic law. Because any willing scholar can pursue this
t a s k , every legal scholar should do so, as an ad ju n ct to his or her pri m a ry
foc u s . In deed , the univers a l i ty of this purpose of s i m p ly seeking insight ra i s e s
the question of what is distinctive about the endeavor. Maybe studying com-
p a ra tive law, so vi ewed , is no different from being broadly re ad . This vi ew
m i ght explain why Profe s s or Bermann refers to the upper end of this third
p u rpose of com p a ra tive law as the pursuit of “the cultu ra lly ed i f yi n g,” wh i l e
su gge s ting that a main purpose of com p a ra tive law is to re ach the point at
wh i ch all of l aw stu dy is com p a ra tive .5 4 The broad power of this purpose of
simply seeking insight from elsewhere, coupled with the rarity of transplants
and harm on i z a ti on s , m i ght then spell the end of com p a ra tive law as an au-
ton omous su bj ect .5 5 But we can leave that deb a te to profe s s i onal com p a ra-
tivi s t s . E n o u gh has been said to permit me to su b s c ri be sincerely to this
procl a m a ti on : “Com p a ra tive procedu re is, t h erefore , a profo u n dly intere s ti n g
and instructive discipline.”56

* * *

A won derful example of the illu m i n a tive purpose of com p a ra tive civil pro-
cedu re is this “profo u n dly intere s ting and instru ctive” book on discovery by
Ku o - Chang Hu a n g. He is a bri lliant young scholar from Ta iw a n , with law
practi ce there and ex ten s ive gradu a te studies in the Un i ted States and Ja p a n
behind him. He was the kind of student who comes along once in a teacher’s
c a reer. From the first qu e s ti on he po s ed to me more than four ye a rs ago at the
University of Paris, after class and in then-halting English, he has astounded
me with his su bt l ety of m i n d —and ch a ll en ged and motiva ted me too. Hi s
combination of intelligence and diligence was simply unmatched.

I predict with full confidence that Kuo-Chang Huang will be a bright star
of academic civil procedure. He began to undertake serious research as a be-
ginning gradu a te stu den t . He dec i ded to stu dy the U. S . s ys tem of pretrial dis-
closure, a relatively new scheme supplementary to the discovery scheme that
is so ch a racteri s tic of U. S . c ivil procedu re . Moreover, he dec i ded to stu dy em-
p i ri c a lly wh et h er discl o su re’s claims of su ccess had been re a l i zed . So he taugh t
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5 7 . Ku o - Chang Hu a n g, Ma n d a to ry Di scl o su re: A Co n troversial Devi ce with No Ef fe ct s,
21 Pace L. R ev. 203 (2000). As an aside , l et me set his arti cle in con tex t , mu ch as was don e
in Kevin M. Cl erm ont & Th eodore Ei s en ber g, Li ti ga tion Re a l i ti e s, 88 C orn ell L. R ev. 1 1 9 ,
132–34 (2002):

One of the most con troversial pretrial reforms in the Un i ted States has been mandatory
d i s cl o su re . The federal ru l em a kers introdu ced this new mechanism in 1993. Pa rties now
must disclose certain core information, elaborating on the pleaded facts without awaiting
a discovery request.

The ru l em a kers’ i n trodu cti on of d i s cl o su re aimed at ach i eving some savi n gs in del ay
and expense, and also at mo derating litigants’ adversarial behavior in the pretrial process.
They credited as their inspiration the anecdotal advocacy of disclosure in two law review
a rti cles by Profe s s or Wayne Brazil and by Ju d ge Wi lliam Schw a r zer. However, c ri ti c s
cl a i m ed that discl o su re , in its ro utine opera ti on and by the con s equ ent dispute s , would ac-
tually increase delays and expenses. Also, critics argued that disclosure would counterpro-
du ctively clash with the prevailing advers a ry sys tem and with the federal ru l e s’ n o ti ce plead-
ing sch em e . Af ter the ru l em a kers’ i n trodu cti on of d i s cl o su re , the unabating con trovers y
prompted them finally to commission empirical studies, by both the Federal Judicial Cen-
ter and the RAND Institute for Civil Justice.

The FJC reported a survey of 2000 attorneys involved in 1000 general civil cases termi-
n a ted in 1996 that were likely to have some discovery activi ti e s , a su rvey with a 59% re-
s ponse ra te . Most of the re s ponding attorn eys felt that initial discl o su re under Federal Ru l e
of Civil Procedure 26(a)(1) had no effect on delay or fairness, but among those who de-
tected effects more attorneys believed the effects to be positive rather than ne gative. Also,
the survey found that respondents rarely reported fears of increased satellite litigation. Fi-
nally, by statistical analysis of its small sample of cases, the FJC found that the use of dis-
closure tended to shorten actual disposition time.

The RAND report used its preexisting data to compare a small group of district courts
with local rules requ i ring some type of d i s cl o su re du ring 1992–1993 to another small gro u p
with no su ch ru l e s . The data inclu ded the attorn eys’ su bj ective measu res of s a ti s f acti on and
sense of fairness, as well as objective measures of attorneys’ hours worked and case dispo-
s i ti on ti m e . RAND found no significant ef fect of d i s cl o su re on fairness sen s ed , h o u rs
worked, or disposition time. But mandatory disclosure did markedly lower attorney satis-
faction.

In 2000, based on these two imperfect studies, the rulemakers amended Rule 26(a)(1).
They cut back the duty of disclosure.

Kuo-Chang Huang recognized the shortcomings of the two previous studies and per-
formed his own very clever study of disclosure using data from the Administrative Office
of the Un i ted States Co u rt s . Am ong other stati s tical analys e s , he “ verti c a lly ” com p a red dis-
po s i ti on time in the ye a rs before a distri ct co u rt requ i red initial discl o su re with dispo s i ti on
time after adoption of disclosure. He also “horizontally” compared district courts that re-
quired initial disclosure with district courts that had opted out of disclosure. By multiple
regression, he showed that adoption of disclosure tended slightly but significantly to slow
down disposition. He concluded that, because it has almost no other practical effects, this

h i m s el f s t a ti s ti c s , and proceeded to wri te the best stu dy of d i s cl o su re yet don e
in this co u n try.5 7 He nex t , for a fort h coming boo k , co - a ut h ored an essay wi t h
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con troversial devi ce has no ju s ti fic a ti on in the con text of the U. S . federal sys tem . Thu s , t h e
rulemakers would have been better advised just to eliminate initial disclosure.

5 8 . Cl erm ont & Hu a n g, su pra n o te 18. The book is on the propo s ed , but perh a p s
doom ed , Hague conven ti on on ju ri s d i cti on and forei gn ju d gm en t s . The essay su ggests a
way of converting the Hague negotiations into national jurisdic tional law. Those negotia-
ti ons have given the Un i ted States the opportu n i ty to rethink ju ri s d i cti on and make im-
provements on the interstate level. A federal statute could extend the substance of the ne-
gotiated provisions to state courts not only in international cases but also in all interstate
cases, whether or not there is a convention. Earlier work foresaw such jurisdictional salva-
ti on and argued for its de s i ra bi l i ty and con s ti tuti on a l i ty, but just sketch ed its con ten t . Ca ll s
for reform are relatively easy to utter. Actually drafting the reform—fully formulating the
law of territorial jurisdiction—is a much harder task. This essay presents a draft of a pro-
po s ed statute , so adding fe a s i bi l i ty to the arguments made to the legi s l a tors . In gen era l , t h e
propo s ed statute aims to pare gen eral ju ri s d i cti on down to its proper scope and codify spe-
c i fic ju ri s d i cti on into re s tra i n ed and clear mandatory ru l e s , while pushing con s ti tuti on a l
limits into the background where they belong.

59. See supra text accompanying notes 25–34.
60. See Jolowicz, supra note 10, at 735–36, 740.

me on reforming territorial jurisdiction in light of contrasts between the civil
law and common law.58

In the present book, he turns to the broad subject of discovery in civil ac-
tions, viewed comparatively. As the above-described attempts at harmoniza-
ti on su gge s t ,5 9 d i s covery is ri pe for su ch stu dy. In this particular realm of pro-
cedure, the civilians’ mindset—still hostile to disclosure as well as discovery
on the grounds of p a rty privacy and auton omy—s t a rk ly differs from the com-
mon-law mindset. However, some movement in the civil law has recently oc-
curred, and the future should see more.60

Any su ch ch a n ge wi ll come by reform from wi t h i n , and furt h erm ore it wi ll
not be by actual transplant. Understanding this, Kuo-Chang Huang looks to
the common law for illumination, but he considers civil-law reform as an in-
s i der. G iven the va lues of procedu re and the re a l i ties of practi ce , he con clu de s
that the civil law should develop some forms of discovery. He then carefully
con s tru cts a sen s i tively native proposal for introducing both discl o su re and
discovery into the civil law. In sum, his is a productive posture that I do not
really need further to describe, as he perfectly well describes it himself, in the
Introduction:

Two points should be made perfectly clear at the outset. First, my
proposal of i n troducing discovery is made for the sole purpose of c u r-
ing the probl ems arising from the con ti n ental sys tem’s lack of d i s-
covery. It is not an attem pt to harm on i ze the two sys tem s’ con fli ct on
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this issue or to build a set of u n ivers a lly app l i c a ble discovery ru l e s .
The most important lesson I find in the stu dy of com p a ra tive civi l
procedure is that procedural law should be socially constructed and
defined, with an eye on the need and culture of a particular society.
Second, I would like to emphasize that while I propose to introduce
discovery into the continental system, I do not propose to transplant
the whole com m on law discovery sch em e . It would be silly to su gge s t
su ch a com p l ete tra n s p l a n t . Be s i des the aspect of s ocial envi ron m en t s ,
procedu ral arra n gem ents are so high ly interrel a ted that any reform
proposal that only focuses on a certain part and ignores its interrela-
ti on with other parts is doom ed to fail. Accord i n gly, the discovery
s ch eme I propose is de s i gn ed not on ly to accom m od a te certain im-
portant policy choices made by the continental system but also to fit
into the structure of the continental system. In sum, the proposal is
built from inside the continental system, not imposed on it from the
outside.

His proposal is thus ad d re s s ed to civi l i a n s , but his back ground ex po s i ti on of
com m on - l aw and civi l - l aw approach e s—and espec i a lly of the Japanese ex peri-
en ce — m a kes “c u l tu ra lly ed i f yi n g” re ading for com m on law yers . It is an ex-
tra ord i n a ry piece of work , and I com m end it to all you re aders who even sligh t ly
i n cline po s i tively on the qu e s ti on of “W hy Co m pa ra tive Civil Pro cedu re ?”
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Introduction

The procedural differences between the common law and continental sys-
tems have been thoroughly examined, vigorously explored, and carefully an-
a ly zed by the modern stu dy of com p a ra tive civil procedu re . The abu n d a n ce
of literature on this subject nicely reflects and fully supports this observation.
Vi rtu a lly all com p a ra tive procedu ralists agree that the differen ces bet ween the
t wo sys tems can be attri buted to their different po l i ti c a l , s oc i a l , econ om i c , a n d
cultural settings. This is hardly a surprising finding. In fact, it is as obvious a
conclusion as the nature of procedural law will permit. Bringing the observa-
ti on down to a more spec i fic level , the different mechanisms of f act - fin d i n g
bet ween two civil ad ju d i c a ti on sys tems are norm a lly ob s erved from and ex-
p l a i n ed by three important pers pective s : the different or ga n i z a ti on of ad ju-
d i c a tive insti tuti on s , the different stru ctu re of l i ti ga ti on proce s s e s , and the dif-
ferent allocations of controls among participants.

The com m on law civil procedu re is ch a racteri zed by (1) the pre s en ce of a lay
ju ry in ch a r ge of f act - fin d i n g, (2) a con ti nuous tri a l , and (3) a party - con tro ll ed -
a n d - propell ed proceed i n g. In con tra s t , in the con ti n ental sys tem a profe s s i on a l
ju d ge is not on ly in ch a r ge of l egal qu e s ti ons but also re s pon s i ble for fin d i n g
the disputed fact s . In ad d i ti on , he con trols the pace of the whole liti ga ti on
proce s s , wh i ch consists of p i ecemeal heari n gs . The con ti n ental ju d ge also mo-
n opo l i zes the inve s ti ga tive power to con du ct judicial proof-taking by install-
m ent in these piecemeal heari n gs . It should be cauti on ed that although these
gen era l i ties serve to provi de a broad landscape of the differen ces bet ween the
t wo sys tem s , t h ey nevert h eless are simplistic and som etimes even mislead i n g.
De s p i te these different fe a tu re s , the ulti m a te goal of both sys tems is essen ti a lly
i den ti c a l : to ach i eve the ju s t , ef fic i en t , and speedy re s o luti on of d i s p ute s . Per-
haps the most intere s ting ph en om en on is that nei t h er sys tem is sati s fied wi t h
its own perform a n ce in ach i eving this ulti m a te goa l , and both sys tems are try-
ing to seek inspira ti on from each other to reform their procedu ral arra n gem en t s .

The com m on law sys tem blames law yers’ overly advers a rial liti ga ti on be-
havior for its high cost and long delay. The notion of active judicial manage-
m ent and su pervi s i on is sweeping both the Un i ted States and England and has
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dominated as the theme of their reform movements for the past twenty years.
The focus of judicial atten ti on is shifting from trial to the pretrial stage . As ac-
tive judicial intervention drives up the importance and frequency of pretrial
con feren ces and moti on s , the com m on law civil procedu re is in ef fect mov-
ing toward a more episodic style of proceeding.

On the continental side, the system attributes its long delay in case dispo-
s i ti on to its piecemeal heari n gs . The discon ti nuous natu re of proceeding leave s
too much room for parties to engage in dilatory strategy and allows them too
much leeway in making sloppy preparations. The blatant consequence is in-
efficiency. As a result, despite several failures and frustrations, the continen-
tal system is still striving to move toward a concentrated proceeding.

The oppo s i te directi ons of these reform movem ents are cl e a rly bri n ging the
t wo sys tems into conver gen ce . This devel opm ent leads many procedu ralists to
speculate on the prospect of establishing a set of universally applicable proce-
du ral ru l e s . In deed , t wo ex pert s— G eof f rey C. Ha z a rd , J r. and Mi ch el e
Taruffo—from opposite sides of the Atlantic Ocean have even gone so far as
to propose “Transnational Rules of Civil Procedure” under a joint project of
the Am erican Law In s ti tute and UNIDRO I T, the intern a ti onal law - reform or-
ganization headquartered in Rome.

Despite this convergent trend, the attitudes of the two systems toward civil
discovery remain far apart. In the common law system, parties are equipped
with discovery ri ghts to ga t h er inform a ti on and evi den ce in prep a ring thei r
c a s e s . Di s covery en a bles them to com pel discl o su re of i n form a ti on from thei r
oppon ents and even third parti e s . In the con ti n ental sys tem , no su ch ri gh t s
a re recogn i zed . The civil ju d ges exclu s ively en j oy inve s ti ga tive power. O n ly the
ju d ges can com pel produ cti on of evi den ti a ry source s . This con trast leads to
serious international conflicts within the context of extraterritorial discovery
a t tem pted by U. S . l aw yers . Deeming discovery essen tial to the purpose of c ivi l
adjudication, U.S. lawyers never hesitate to reach out for evidentiary sources
in forei gn co u n tries and to demand their produ cti on . Su ch con du ct is also
justified and sanctioned by U.S. courts. On the other hand, most continental
co u n tries vi ew su ch discovery attem pts as into l era ble inva s i ons of s overei gn ty.
Th ey make their antagonism perfect ly clear by en acting “bl ocking statute s ,”
explicitly prohibiting U.S. discovery activities within their territories.

This intense conflict leads many U.S. scholars to search for the answer of
why the continental system so disdains U.S. discovery. Almost all commenta-
tors find the answer to be roo ted in different procedu ral arra n gem ents and
con cepts of procedu ral ju s ti ce bet ween the two sys tem s . Th eir ex p l ora ti on not
only furthers the study of comparative civil procedure but also increases U.S.
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s ch o l a rs’ u n derstanding of the con ti n ental civil procedu re . Th eir works on this
subject show deep understanding of the continental system’s attitude toward
discovery, and they also sort out all conceivable reasons to explain the conti-
nental system’s rejection of discovery. Some U.S. commentators even marvel
at the ef fic i ency of the con ti n ental fact - finding mech a n i s m . The inspira ti on
from the continental system, coupled with the popular outcry against discov-
ery abuse in the Un i ted State s , l e ads some U. S . s ch o l a rs to campaign for “G er-
man advantages.” This campaign further triggers fierce and extensive disputes
over the rel a tive adva n t a ges and disadva n t a ges of the two sys tem s . It also ra i s e s
the debate on the desirability and feasibility of transplanting a particular pro-
cedural device from one system to the other.

A fundamental qu e s ti on , h owever, is wh et h er the con ti n ental sys tem’s lack
of d i s covery is re a lly ju s ti fia ble to begin with? This book ad d resses that qu e s-
ti on , and I su bmit that it is nece s s a ry and de s i ra ble for the con ti n ental sys tem
to introdu ce certain forms of d i s covery. The ava i l a bi l i ty of d i s covery profo u n dly
i m p acts vi rtu a lly all aspects of procedu ral ju s ti ce : acc u racy of ad ju d i c a ti on , f a i r-
ness bet ween opposing parti e s , and ef fic i ency of d i s p ute re s o luti on . Th ro u gh
the discussion in the su b s equ ent ch a pters , I wi ll establish that the con ti n en t a l
s ys tem su f fers unde s i ra ble con s equ en ces from its dec i s i on not to grant parti e s
d i s covery ri ghts and that this dec i s i on is not ju s ti fia bl e . I argue that introdu c-
ing discovery wi ll not on ly increase the acc u racy of the co u rt s’ f act - finding and
re s tore the fairness bet ween parties but also prom o te ef fic i en c y.

Two points should be made perfect ly clear at the out s et . F i rs t , my propo s a l
of i n troducing discovery is made for the sole purpose of c u ring the probl em s
a rising from the con ti n ental sys tem’s lack of d i s covery. It is not an attem pt to
h a rm on i ze the two sys tem s’ con fli ct on this issue or to build a set of u n ivers a lly
a pp l i c a ble discovery ru l e s . The most important lesson I find in the stu dy of
com p a ra tive civil procedu re is that procedu ral law should be soc i a lly con-
s tru cted and defin ed , with an eye on the need and cultu re of a particular soc i-
ety. Secon d , I would like to em ph a s i ze that while I propose to introdu ce dis-
covery into the con ti n ental sys tem , I do not propose to transplant the wh o l e
com m on law discovery sch em e . It would be silly to su ggest su ch a com p l ete
tra n s p l a n t . Be s i des the aspect of s ocial envi ron m en t s , procedu ral arra n gem en t s
a re so high ly interrel a ted that any reform proposal that on ly focuses on a cer-
tain part and ign ores its interrel a ti on with other parts is doom ed to fail. Ac-
cord i n gly, the discovery sch eme I propose is de s i gn ed not on ly to accom m o-
d a te certain important policy ch oi ces made by the con ti n ental sys tem but also
to fit into the stru ctu re of the con ti n ental sys tem . In su m , the proposal is bu i l t
f rom inside the con ti n ental sys tem , not impo s ed on it from the out s i de .
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Ch a pter I, as a fo u n d a ti on for su b s equ ent argumen t s , examines the two
f u n d a m ental principles of c ivil ad ju d i c a ti on in the two sys tem s : advers a ry sys-
tem under the common law civil procedure and party presentation under the
con ti n ental civil procedu re . This ex a m i n a ti on reveals that both sys tems are
advers a rial in natu re , relying upon parties to su bmit facts and evi den ce in
finding the disputed fact . It also reveals that the two principles are bo t h
prem i s ed upon a false assu m pti on that parties have equal abi l i ty to ga t h er rel-
evant inform a ti on in su pport of t h eir cases. While the com m on law sys tem
u n dertook discovery reform to cure the probl em arising from this false as-
sumption, the same reform movement did not occur on the continental side.
As a re su l t , i f t h ere exist any inherent inequ a l i ties of access to evi den ti a ry ma-
teri a l s , t h ey remain uncured in the con ti n ental sys tem . Con tra ry to most com-
m en t a tors’ ob s erva ti on s , I argue that nei t h er civilian parti e s’ duty to tell the
truth nor the professional judge’s duty of clarification can remedy the conti-
nental civil procedure’s deficiency in this regard.

Ch a pter II analy zes the con s equ en ces of the con ti n ental sys tem’s lack of d i s-
covery, the re a s ons for civi l i a n s’ a n ti p a t hy to discovery, wh et h er these re a s on s
are justifiable, and how introducing discovery could promote accuracy, fair-
ness, and efficiency within continental civil procedure.

In the first secti on of Ch a pter II, I argue that it is unjust and unfair for the
con ti n ental sys tem to place the duty of su bm i t ting evi den ti a ry materials on par-
ties but refuse to provi de them with a means of d i s covering nece s s a ry inform a-
ti on or evi den ce . By all owing the co u rt to mon opo l i ze the inve s ti ga tive power,
the con ti n ental sys tem unnece s s a ri ly puts the parti e s’ n eed for inform a ti on and
the judicial sys tem’s de s i re for saving time and re s o u rces in direct con fli ct . Th e
re sult of su ch an unju s ti fia ble and inef fic i ent arra n gem ent is an incom p l ete data-
base for fact - fin d i n g. This re sult not on ly leads to the redu ced acc u racy of f act -
finding but also unfairly disadva n t a ges the party with the bu rden of proof . Mo s t
com m en t a tors bel i eve that the con ti n ental sys tem de s i gns its civil ad ju d i c a ti on
as a means of d i s p ute re s o luti on ra t h er than a mechanism of s eeking the trut h .
Th ey use this dispute - re s o luti on ideo l ogy to defend the con ti n ental sys tem’s in-
d i f feren ce to incom p l ete evi den ti a ry materials and its to l era n ce of the redu ced
acc u racy of ad ju d i c a ti on . I ch a ll en ge the va l i d i ty of this ex p l a n a ti on .

In the second secti on of Ch a pter II, I discuss why the con ti n ental sys tem
adopts a high standard of proof, its implications, and its relation to the un-
availability of discovery. Through this discussion, I show that the continental
system does not truly adhere to the dispute-resolution ideology. On the issue
of standard of proof, it invokes the goal of finding the truth to rationalize its
high standard of proof. Moreover, by declaring that the court will find a fact
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only if it has been convinced of the fact’s existence with virtual certainty, the
con ti n ental sys tem uses a high standard of proof to legi ti m a te its fact - fin d i n g.
But the real consequence of adopting a high standard of proof is not finding
the trut h , but unfairly disadva n t a ging the party with the bu rden of proof . I
argue that it is unjust for the continental system to require the party with the
burden of proof to bear such a heavy burden of persuasion but deny him the
access to necessary evidence. I conclude that the continental system’s demand
of proving the truth without discovery rights serves the state’s interest at the
expense of the party with the burden of proof.

The third secti on of Ch a pter II ex p l ores the rel a ti onship bet ween discov-
ery and different stru ctu res of the liti ga ti on proce s s . I argue that the trad i-
ti onal ep i s odic style of proceeding under the con ti n ental civil procedu re is not
an adequate justification for its rejection of discovery. Moreover, as the con-
tinental system gradually moves toward a concentrated proceeding, the need
to introdu ce discovery increases sign i fic a n t ly. The ava i l a bi l i ty of d i s covery has
i m portant be a ring not on ly on wh et h er the con ti n ental sys tem can su cce s s-
f u lly pursue ef f i c i ency by con cen tra ting its civil proceed i n gs but also on
wh et h er this ef fic i ency can be ach i eved wi t h o ut undu ly sac ri ficing the va lu e
of accuracy.

In the fourth section of Chapter II, I discuss the question whether the dis-
c repancy of trial ra tes bet ween the com m on law sys tem and the con ti n en t a l
system can be attributed to the availability of discovery. Many more cases are
f u lly con te s ted in the con ti n ental sys tem than in the com m on law sys tem ,
wh i ch su ggests that cases are more easily set t l ed in the latter. This discrep a n c y
is especially significant when it is taken into account that continental judges
are more energetic in pushing settlement than their common law colleagues.
While various factors may be responsible for this discrepancy, I submit that it
has something to do with the continental system’s lack of discovery. By using
law and economics analysis, I explain why it is easier to fully contest cases in
the con ti n ental sys tem , and I show how discovery both increases the frequ en c y
of s et t l em ent and improves the qu a l i ty of s et t l em en t . Most import a n t , I es-
tablish that the availability of a set of discovery rules will greatly facilitate the
voluntary exchange of information. The real beauty of providing discovery is
to render formal discovery activities unnecessary and to make parties volun-
tarily and efficiently disclose information.

To sum up all considerations discussed, the fifth section of Chapter II lays
down an economic framework to analyze whether provision of discovery will
minimize the error costs and direct costs and therefore make continental civil
procedure a more efficient procedure.
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Ch a pter III builds on the con clu s i on that the severe con s equ en ces of l ack of
d i s covery are too great for the con ti n ental sys tem to ign ore . The con ti n en t a l
s ys tem is bound to adopt certain stra tegies to meet parti e s’ n eed for a means of
ga t h ering evi den ce and to amel i ora te their diffic u l ty in sati s f ying the heavy bu r-
den of proof . I use Japan as an example to examine the con ti n ental sys tem’s al-
tern a tives to discovery. The re a s on for ch oosing Japan as an illu s tra ti on is three-
fo l d . F i rs t , Japan is a leading ju ri s d i cti on in the world and the soph i s ti c a ti on of
its civil procedu re is very high . Secon d , Japanese civil procedu re is heavi ly in-
flu en ced by both German and U. S . c ivil procedu re , and it is very receptive to
the two fundamen t a lly different ways of t h i n k i n g. This fact gives the two sys-
tem s’ con fli cting atti tu des and policies tow a rd discovery equal opportu n i ty to
com pete with each other within Ja p a n . As a re su l t , the theories and practi ce s
devel oped in Japan pre s ent ri ch materials to reflect and accom m od a te com pet-
ing policies on this su bj ect . Th i rd , and most sign i fic a n t ly, as a mem ber of t h e
c ivil law family, Japan moved to introdu ce com m on law discovery in its new
Code of Civil Procedu re of 1 9 9 6 . This introdu cti on is pion eeri n g. The ex peri-
en ce from Japan thus provi des inva lu a ble data for re s e a rch on this su bj ect .

Before the en actm ent of its new Code of Civil Procedu re of 1 9 9 6 , a n d
u n der the heavy influ en ce of G erman theori e s , Japan adopted three major
s tra tegies to re s o lve its probl em of l ack of d i s covery: (1) using the devi ce of
perpetuation of evidence for discovery, (2) relaxing its restrictions on fishing
for evi den ce thro u gh judicial proof - t a k i n g, and (3) reducing the bu rden of
proof when the party with that burden has no access to the necessary infor-
m a ti on or evi den ce . Th ree secti ons in Ch a pter III are devo ted to discussing
how Japanese civil procedure uses these three strategies to ameliorate the ad-
verse consequences arising from its lack of discovery.

In examining these three strategies, I analyze what new undesirable results
occurred as a result of invoking these strategies, and explain why these strate-
gies are inadequ a te su b s ti tutes for discovery. Perhaps what Japan ga i n ed most
f rom the above ex peri en ce is to recon s i der wh et h er the con ti n ental sys tem’s
total rej ecti on of d i s covery re a lly makes sense at all . Af ter learning that the
strategies it adopted were not adequate alternatives to discovery, Japan came
to realize that a more promising approach to resolve its lack of discovery was
to directly provide parties with more means of discovering evidence.

Chapter IV discusses how Japan introduced the concept of discovery into
its new Code of Civil Procedure of 1996. The first section reviews the legisla-
tive background of the new Code. Focus falls on the debates among Japanese
procedu ralists over the pros and cons of i n troducing the com m on law dis-
covery. As a re sult of these deb a te s , a com promise sch eme was re ach ed to
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adopt a mild reform in Japan’s new Code. Two important devices were estab-
l i s h ed by the new Code to expand parti e s’ means of ga t h ering evi den ce : t h e
order of produ cti on of doc u m ents and the interp a rty interroga tori e s . The for-
mer device makes the production of documents a general duty and provides
a special mechanism for parties to search for doc u m en t s . The latter devi ce
makes it possible for parties to directly interrogate their opponents. The sec-
ond section and the third section of Chapter IV examine these two devices in
detail. In examining these devices, I argue that although it is certainly desir-
able for Japan to create its own discovery scheme to suit its society and judi-
cial environment, certain compromises made in its new Code do not achieve
a ny con ceiva ble ben efits and may prevent its whole new discovery sch em e
from working at all.

Ch a pters V, V I , and VII de s c ri be my propo s ed discovery sch eme for the
con ti n ental sys tem . Af ter arguing that it is nece s s a ry and de s i ra ble for the con-
ti n ental sys tem to introdu ce certain forms of d i s covery and after cri ti c i z i n g
the discovery scheme adopted by Japan, I feel compelled to proposed a better
s ch em e . To be su re , c a lling for reform is rel a tively simple but providing a spe-
c i fic reform proposal is a mu ch more difficult task. In devel oping my propo s ed
s ch em e , I heavi ly rely on the U. S . and English discovery sys tems and use them
as com p a ra tive model s . De s p i te the fact that the Un i ted States and Engl a n d
s h a re the same com m on law heri t a ge , d i s covery in the two co u n tries is sig-
n i fic a n t ly differen t . The com p a ra tive analysis of the two discovery sys tems ex-
poses va rious policy con s i dera ti ons and provi des inva lu a ble insight on how
d i s covery rel a tes to and interacts with other parts of procedu ral arra n gem en t s .
Th ro u gh this com p a ra tive analys i s , I shape a propo s ed sch em e , wh i ch aims at
accom m od a ting most policy ch oi ces made by the con ti n ental sys tem and
which is suited to the other features of the continental civil procedure.

Chapter V proposes the scope of the discovery scheme as follows:
(1) gen era lly discovery can be sought on ly from parties to liti ga ti on and

cannot be sought from a third party; (2) the scope of d i s covery is divi ded into
p a rty - con tro ll ed discovery and ju d i c i a lly - def i n ed discovery, to ach i eve ef f i-
c i ency and to re a l i ze the principle of proporti on a l i ty; and (3) the su bj ect of
privilege is not changed by the proposed scheme in order to preserve the sub-
stantive policy choices made by the continental system, but the work product
doctrine is introduced in order to strike a sound balance between the adver-
sarial character of civil adjudication and the ideal of discovery.

Ch a pter VI examines the de s i ra bi l i ty of i n troducing each indivi dual dis-
covery devi ce . Four devi ces are recom m en ded in my propo s ed sch em e : ( 1 )
pre - acti on discovery, (2) autom a tic discl o su re , (3) doc u m en t a ry discovery,
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and (4) interroga tori e s . In order to maintain the con ti n ental sys tem’s dec i s i on
to place the duty of examining witnesses on the judges, deposition is gener-
ally not available under the proposed scheme. To compensate for this inade-
quacy, the range of people subject to interrogatories is somewhat expanded.

Finally, Chapter VII provides a proposed rule of disclosure and discovery
to depict my reform proposal for the continental system to consider.

I re a l i ze that I take an unpopular and minori ty po s i ti on in this boo k . I also
anticipate that continental judges and lawyers will have few interests in push-
ing a reform calling for introdu cti on of d i s covery. Nevert h el e s s , I hope that
my argument will, as I intend it to, provide a new version and broader per-
spective for the current debate on the desirability of discovery and stimulate
debate at a different level. I believe that after the consequences of a fact-find-
ing mechanism wi t h o ut discovery are fully ex p l ored by procedu ralists and
tru ly unders tood by the soc i ety, the time wi ll come that the interests of t h e
continental judges and lawyers will no longer be able to resist the demand of
reform.
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List of Abbreviations

FRCP Federal Rules of Civil Procedure
CPLR New York Civil Practice Law and Rules
ZPO German Code of Civil Procedure [Zivilprozeßordnung]
JCCP 1890 Japanese Code of Civil Procedure of 1890 [Minji Soshô Hô]
JCCP 1926 Japanese Code of Civil Procedure of 1925
JCCP 1948 Japanese Code of Civil Procedure of 1948
JCCP 1996 Japanese Code of Civil Procedure of 1996
JRCP 1956 Japanese Rules of Civil Procedure of 1956 [Minji Soshô

Kisoku]
JRCP 1998 Japanese Rules of Civil Procedure of 1998
CPR English Civil Procedure Rules 
PRO English Civil Procedure Rules Practice Direction —

Protocols
R.S.C. English Rules of the Supreme Court
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