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FOREWORD

As described in this years issue of the Yearbook on International Investment Law and Policy,
the continued development and evolution of international investment law is rife with ten-
sions. Indeed, the backlash against the regime has taken hold even more strongly in recent
years, intensified by new awards and related implications, as surveyed in this Yearbook.
Decisions continue to be characterized by a lack of uniformity, even in cases where the
underlying facts are similar. Determinations rendered in 2018 include—as in previous
years—pronouncements on sovereign decisions of states involving deep policy consider-
ations based on economic changes, made by tribunals far removed from the scene and un-
concerned with the consequences of their determinations.

The chapters contained in this Yearbook reflect on trends in aspects of international in-
vestment law, and consider those trends in the context of specific issue areas and sectors
for which the regime has distinct and noteworthy implications, including trade, taxation,
and the environment. Other chapters, meanwhile, consider structural concerns with
the investment law system, including asymmetries in investor-state dispute settlement
(ISDS) cases and its inconsistency with the rule of law.! They also presage the nature of
changes that could take place, specifically in response to growing demands for reform.

Some such areas of change can already be identified. The first is the trend towards so-
called ‘balanced treaties. In these treaties, a balance is said to be effected between in-
vestment protection, one of the traditional objectives of investment treaties, and the
need for the state to regulate in the public interest. These treaties provide for excep-
tions or defences for measures such as those taken to secure environmental protection,
human rights, labour standards, cultural property, and rights of indigenous peoples.
The 2004 United States Model Treaty? began the trend towards balanced treaties.
Methanex v United States had the salutary effect on the United States of bringing about
the realization that the protection of public interests, such as health, may have to over-
ride investment protection.? Since then, there has been an exploration of how best this
can be done in other treaties; the 2015 Indian Model Treaty, for instance, is an example
of a model agreement that contains broad defenses seeking to limit investment protec-
tion considerably.?

! See ch 22 by Alessandra Arcuri in this volume.

2 Government of the United States of America 2004 Model BIT.

3 See Methanex Corporation v United States of America, Final Award on the Jurisdiction and Merits—
UNCITRAL Arbitration Rules (1976), 3 August 2005.

4 Model Text for the Indian Bilateral Investment Treaty (December 2015) <https://investmentpolicyhubold.
unctad.org/Download/TreatyFile/3560> accessed 19 June 2019 (hereafter India Model BIT).
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The Yearbook contains an excellent chapter that considers treaties that have
sought this balance through inclusion of provisions mirroring Article XX of the
GATT? In it, the authors highlight that, perhaps contrary to treaty drafters’ intents, in
the few awards where arbitral tribunals have considered these exceptions, the provi-
sions have been treated as non-existent or appendages rather than provisions afforded
the same weight as other substantive provisions. It is likely that existing arbitrators will
interpret these treaties in the context of their known ideological preferences, giving
heed either to the revised objective to balance investment protection with the state’s
ability to regulate, or to the traditional objective of investment protection.

Notably, even the ‘balanced treaties’ fail to give the regulatory right of the state and the
public interests it protects a clear precedence over investment protection objectives.
A state exists to protect the public interest. No state constitution supports the idea that
any matter other than the protection of the interests of the public is given priority. Salus
populi, suprema lex. How is it, then, that states can sign investment treaties that ignore
the public interest altogether, as the old treaties did, or couch the public interest as mere
exclusions and defences as the ‘balanced treaties’ now do? The more consistent method
would be, if balanced treaties are the way to go, for the circumstances of the right to
regulate (beyond the category of regulatory expropriation, which is provided for in cus-
tomary international law) to be first stated and indication then made when the for-
eign investor should be compensated in situations where the right is wrongly exercised.
The criteria for wrongfulness could be stated in the treaty, giving a clear indication to
decision-makers (whether arbitrators or otherwise) that priority is to be given to the
right of a state to protect its people, which is the raison detre of a state, both in interna-
tional and constitutional law.

The Yearbook chapter that surveys 2018 trends in investment disputes and awards shows
a second trend: that the doctrine of legitimate expectations as a basis for awarding
damages continues to pose problems for states, despite efforts to address these issues
in more recent treaties.® It also points to continued challenges with inconsistency in
ISDS jurisprudence; for example the Spanish solar energy awards rendered in favour
of investors, based on the legitimate expectations doctrine, stand in contrast with the
Czech awards where the same claims failed.” The subtlety of distinctions that have to be
made to reconcile such outcomes confirms the subjectivity involved in the interpreta-
tion and application of the doctrine. Indeed, while ‘legitimate expectations” has become
the mainstay of investment arbitration, the uncertainties involved in the doctrine re-
main unresolved. Despite the growing literature on the subject, there does not seem to
be any sound test for the application of the doctrine. That such an unexplained doctrine
constitutes the most relied upon standard in investment arbitration, and the basis upon

> See ch 21 by Wolfgang Alschner and Kun Hui in this volume; General Agreement on Tariffs and Trade (opened
for signature 10 October 1947, provisionally entered into force 1 January 1948) 55 UNTS 195, art XX.

6 See ch 9 by Jarrod Hepburn in this volume.

7 ibid s B.2.
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which millions of dollars are awarded as damages, is in itself a sign of weakness of the
system. That both developed and developing states have sought to restrict the scope of
the fair and equitable treatment standard, and that this restriction has made little or no
impression on arbitrators, is a further sign of weakness. The best course would be to
eliminate the use of the standard altogether, as newer treaties seem to do.

A third notable topic covered in the Yearbook concerns the increasing number of dis-
putes in which decisions of the highest courts of a state are alleged to be violations of an
investment treaty, thereby effectively converting investment arbitration tribunals into
appellate courts, despite the arbitrators’ frequent lack of knowledge about the laws the
local courts had to consider. This is evidenced in the Chapter on cases relating to in-
tellectual property,® describing evolving interpretations of the 2017 award in Eli Lilly
v Canada,’ one such case in which a decision of the Supreme Court of a developed
country, in this case Canada, was contested before an investment arbitration tribunal.
This emerging practice goes beyond customary international law, which permitted
such questioning only in situations of denial of justice involving egregious injustice
being caused by a judicial decision, but otherwise counsels great deference to the deci-
sions of national courts. Newer model agreements, like the 2015 Indian Model Treaty,
seek to address this development by confining liability to circumstances of denial of
justice.! However, most claims continue to be brought on the basis of older generation
treaties. One can only hope that arbitrators do not tarnish the system further by contin-
uing with the assumption of appellate powers over national courts.

A fourth issue likely to receive increasing attention in the coming years relates to the
dramatis personae of investment arbitration. The Chapter on arbitral jurisdiction ad-
verts to the increasing numbers of challenges to arbitrators and experts, conflicted by
their relationships with third-party funders and identifiable ideological preferences.!!
Some academics who write on investment law and policy can be lured into arbitral
practice and join camps in the hope of appointment as arbitrators. In the pursuit of
clients, law firms drum up creative theories of litigation, pushing the boundaries and
objectives of the law. In this context, the true aims of the law can come to be sacrificed
in mercenary pursuits. If real change is to be effected, a change of personnel is required.
The idea of a court put forward by the European Commission is initially attractive as it
may bring about a change of personnel. However, courts may have their problems too.
There are obvious judicial preferences towards certain doctrines and solutions, as the
European Courts have demonstrated. These changes also have to be carefully debated.!

8 See ch 11 by Susan Sell in this volume.
° Eli Lilly and Company v The Government of Canada, Final Award, ICSID Case No UNCT/14/2, 16 March 2017.
10 India Model BIT (n 5) art 3.1(i).
1 See ch 8 by Catharine Titi in this volume.
12 M. Sornarajah, ‘An International Investment Court: Panacea or Purgatory?’ (15 August 2016) Columbia
FDI Perspectives No. 180 <http://ccsi.columbia.edu/files/2013/10/No-180-Sornarajah-FINAL.pdf> accessed 19
June 2019.
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Finally, the continuing significance of state-owned enterprises (SOEs) receives atten-
tion in this year’s Yearbook.!* China’s SOEs will assume greater significance in the future
in international investment law, as investments from these entities come to comprise a
sizeable portion of investment in developed countries (which are fast becoming eager
recipients of foreign investment from China, India, and other erstwhile emerging econ-
omies). Moreover, it appears likely that, to support its One Belt, One Road (OBOR)
policy, China will push to negotiate treaties with pre-entry national treatment within
the region in order to protect investments and enable greater access to the markets of
the regional states. Consequently, China may become a bigger player on issues of in-
ternational investment law, with Chinese SOEs potentially submitting more claims to
arbitration. As the West recedes from the scene, it would be a dramatic change to see a
state that made narrow treaties in the past making treaties that, historically, more pow-
erful states had used. This potential shift is illustrative of the change in power equations
in the area.

As in previous years, reading of chapters of this year’s Yearbook leads not merely to the
understanding of recent developments but gives rise to the contemplation of many is-
sues relating to international law. The Yearbook’s survey of awards that have been ren-
dered in various areas and their impact on international investment law by veritable
experts of the law enables a quick understanding of the developments. The analysis of
the subjects that have attracted controversy enhances this understanding. Readers are
left with ever more reasons for looking forward to the new publication of the Yearbook
every year.

M. Sornarajah
June 2019

13 See ch 24 by Mihaela Maria Barnes in this volume.



CONTENTS—SUMMARY

Author Biographies

PART I: YEAR IN REVIEW

A. DEVELOPMENTS IN FOREIGN INVESTMENT

1. Global Investment Trends and Policies at Times of Uncertainty
James X. Zhan

2. Taxation of International Investments: The Shifting Landscape
José Antonio Ocampo and Tommaso Faccio

3. Institutional Developments in Investment Law and Policy
Jane Kelsey

4. 2018 Developments in Home State Foreign Direct Investment Policies
Olabisi D. Akinkugbe, Sara L. Seck, and Adebayo Majekolagbe

5. New Developments on Investment Facilitation
Nathalie Bernasconi-Osterwalder and Sofia Balifio

6. Trends and Developments in the Political Risk and Structured
Credit Insurance Market 2018
Julie Martin

B. DEVELOPMENTS IN TREATIES AND TREATY POLICY

7. International Investment Agreements 2018: A Review of Trends
and New Approaches
Jesse Coleman, Lise J. Johnson, Nathan Lobel, and Lisa E. Sachs

C. DEVELOPMENTS IN INVESTOR-STATE ARBITRATION

8. Recent Developments in ISDS: Jurisdiction and
Admissibility—Procedure and Conduct
Catharine Titi

9. Developments in Investment Treaty Arbitration in 2018
Jarrod Hepburn

Xxvii

16

26

41

60

77

107

157

179



xvi

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

CONTENTS—SUMMARY

D. INVESTMENT AND . ..

Environment and Environmental Protection
Kyla Tienhaara

Investment, ISDS, and Intellectual Property: 2018
Susan K. Sell

Recent Legal and Policy Developments Regarding the Interactions
between Foreign Investment and Trade
Maria Laura Marceddu and Federico Ortino

Investor-state Arbitration in the Extractive Industries 2018
Zoe Phillips Williams

Land in International Investment Law and Dispute
Settlement: Developments in 2018
Thierry Berger and Lorenzo Cotula

Climate Change and the International Investment Regime:
A Year in Review

Rachel Denae Thrasher

E. REGION REPORTS

International Investment Law and Policy: Overview of
2018 Developments in Africa
Mouhamadou Madana Kane

Developments in International Investment Law in Asia in 2018:
CPTPP, New BIT Programmes, and Human Rights in Investment
Arbitral Jurisprudence

Diane A. Desierto

Developments in International Investment Law and Policy in
the European Union
Catharine Titi

Trends in Investment Law and Policy in Latin America
Facundo Pérez-Aznar

North American Investment Law and Policy: 2018
Manuel Pérez-Rocha

PART II: GENERAL ARTICLES

Missing in Action: General Public Policy Exceptions in
Investment Treaties
Wolfgang Alschner and Kun Hui

211

223

236

251

264

275

291

299

309

326

345

363



22.

23.

24,

25.

CONTENTS—SUMMARY

The Great Asymmetry and the Rule of Law in International
Investment Arbitration
Alessandra Arcuri

Policy Space for Jobs and Clean Energy: Trade, Investment Rules, and
Local Content Requirements in Renewable Energy Policies
Rachel Denae Thrasher

International Investment Law and State-owned Entities: Recurrent
Key Issues and Future Directions
Mihaela Maria Barnes

Obligations, Control, and Further Training?
Iina Tornberg

xvii

394

414

432

456






CONTENTS—DETAILED

Author Biographies xxvii

PART I: YEAR IN REVIEW

A. DEVELOPMENTS IN FOREIGN INVESTMENT

1. Global Investment Trends and Policies at Times of Uncertainty
James X. Zhan

A. Global Investment Trends and Prospects 1.01
1. A policy-driven decline 1.01
2. Regional divergence 1.05
3. Towards a fragile recovery 1.13
B. Global Investment Policy Developments 1.16
1. National policies: an industrial policy-led dichotomy 1.16
2. IIAs trends: reform-oriented dynamics 1.27
C. Concluding Remarks: Addressing Triple Challenges 1.34

2. Taxation of International Investments: The Shifting Landscape
José Antonio Ocampo and Tommaso Faccio

A. Introduction 2.01
B. Successes of the OECD BEPS Process 2.02
C. The US Tax Reform 2.13
D. The Taxation of the Digital Economy 2.22
E. A New Allocation of Taxing Rights 2.39
F. Conclusions 2.44
3. Institutional Developments in Investment Law and Policy
Jane Kelsey
A. Introduction 3.01
B. The United Nations Conference on Trade and Development (UNCTAD) 3.06
C. The International Centre for Settlement of Investment Disputes (ICSID) 3.14
D. The United Nations Commission on International Trade Law (UNCITRAL) 3.21
E. The World Trade Organization (WTO) 3.26
E The United Nations Human Rights Council 3.35
G. InBrief 3.42
H. Conclusion 3.44

4. 2018 Developments in Home State Foreign Direct Investment Policies
Olabisi D. Akinkugbe, Sara L. Seck, and Adebayo Majekolagbe
A. Introduction 4.01
B. Trendsin ODI Policies in Canada, Australia, and European Countries 4.03
1. Canada 4.04



XX

CONTENTS—DETAILED

NGk W

Australia

France

Switzerland

The European Union

Concluding Reflections on the ODI Trends in Developed Economies

C. Trends in ODI Policies in Emerging Economies

6.

SIS

China

India

Brazil

South Africa

Nigeria

Concluding Reflections on the ODI Trends in Emerging Economies

D. Conclusion

5. New Developments on Investment Facilitation
Nathalie Bernasconi-Osterwalder and Sofia Balifio

A.
B.

C.

Introduction
Background

1.

AN

Brazil ‘invents’ a new type of investment agreement: the cooperation and
facilitation investment agreements

Investment facilitation at the multilateral level

A shorthistory of investment in the WTO: from Canctin to post-Buenos Aires
The TFA experience

A multilateral agreement on investment facilitation at the WTO? Issues to
consider

Conclusion

6. Trends and Developments in the Political Risk and Structured
Credit Insurance Market 2018
Julie Martin

Setting the Stage: Brief Overview

Market Capacity and Changes

Collaboration between Public and Private Markets

Expansion of Who Uses Cover

Pushing Boundaries of Traditional PRI Perils

Notable Updates on Specific Market Participants

mmIO®mp»

G.

OIS

Opverseas Private Investment Corporation (OPIC)

Multilateral Investment Guarantee Agency (MIGA)

African Trade Insurance Agency (ATI)

Islamic Corporation for the Investment and Export Credit (ICIEC)
AFIC

Conclusmn
Appendix I

B. DEVELOPMENTS IN TREATIES AND TREATY POLICY

7. International Investment Agreements 2018: A Review of Trends and
New Approaches
Jesse Coleman, Lise J. Johnson, Nathan Lobel, and Lisa E. Sachs
A. Introduction

4.09
4.10
4.11
4.12
4.13
4.14
4.15
4.19
4.20
4.21
4.23
4.25
4.26

5.01
5.04

5.04
5.08
5.15
5.39

5.46
5.53

6.01
6.06
6.14
6.23
6.29
6.34
6.34
6.36
6.37
6.38
6.39
6.40

7.01



CONTENTS—DETAILED XXi

B. Substantive Standards 7.11
1. FET and similar provisions 7.12

2. Expropriation 7.26

3. Non-discrimination 7.33

4. Restrictions on performance requirements 7.36

C. Restricting Access to ISDS 7.39
1. Noinclusion of ISDS 7.41

2. Exclusions 7.44

3. Exceptions 7.52

4. Filter mechanisms 7.59

D. Investor Conduct 7.63
1. Compliance with host state laws 7.65

2. Anti-corruption obligations 7.69

3. Corporate social responsibility 7.73

E. Human, Gender, and Indigenous Rights 7.84
E Conclusion 7.101

C. DEVELOPMENTS IN INVESTOR-STATE ARBITRATION

. Recent Developments in ISDS: Jurisdiction and
Admissibility—Procedure and Conduct

Catharine Titi

A. Introduction 8.01

B. Jurisdiction and Admissibility 8.02
1. Existence of covered investment 8.02
2. Covered investors 8.08
3. Change of forum 8.10
4. Exhaustion of domestic remedies 8.11
5. Intra-EU BITs, the Energy Charter Treaty (ECT), and Achmea 8.12
6. Limited local remedies requirement 8.30
7. Prescription 8.31
8. Forum non conveniens 8.33

C. Procedure and Conduct 8.34
1. Arbitrator and expert challenges 8.34
2. Bifurcation 8.40
3. Third-party funding and security for costs 8.42
4. Cost of amicus curiae submissions 8.48
5. Power to reconsider pre-award decisions under the ICSID Convention 8.52

D. Conclusions 8.53

. Developments in Investment Treaty Arbitration in 2018

Jarrod Hepburn

A. Introduction 9.01

B. Merits 9.02
1. Denial of justice in Ecuador 9.03
2. Renewable energy in Europe 9.11
3. Essential security in India 9.28
4. Civil war in Libya 9.32
5. Other notable merits rulings 9.37



XXii CONTENTS—DETAILED

C. Provisional Measures 9.43
D. Remedies 9.50
E. Annulment and Other Post-award Challenges 9.61
F. Conclusions 9.82

D. INVESTMENT AND . ..

10. Environment and Environmental Protection

Kyla Tienhaara

A. Introduction 10.01
B. Climate Change: A New Battleground? 10.02
C. Environmental Impact Assessments and Project Approvals 10.08

D. Liability for Environmental Harm 10.14
E. Regulatory Chill 10.25
E  Concluding Thoughts 10.31

11. Investment, ISDS, and Intellectual Property: 2018
Susan K. Sell

A. Introduction 11.01
B. Intellectual Property Rights as Investments 11.02
C. Perspectives: The Philip Morris and Eli Lilly Cases 11.08
D. IP-Investment-related Pressures on States 11.17
E. Trademarks and Licences as Investments 11.26
E Concluding Comments 11.30

12. Recent Legal and Policy Developments Regarding the Interactions
between Foreign Investment and Trade
Maria Laura Marceddu and Federico Ortino

A. Introduction 12.01
B. Investment Facilitation 12.08
C. National Security 12.22
D. Dispute Settlement 12.32
E. Concluding Remarks 12.42
13. Investor-state Arbitration in the Extractive Industries 2018
Zoe Phillips Williams
A. Introduction 13.01
B. Kappes, Cassiday ¢ Associates v Guatemala 13.07
C. Cortec Mining Kenya Limited, Cortec (Pty) Limited and Stirling
Capital Limited v Kenya 13.14
D. Red Eagle Exploration Ltd and Galway Gold Inc. v Colombia 13.22
E. Westmoreland Coal Company v Canada 13.26
E  Bilcon v Canada: Damages Hearings and Set-aside Proceedings 13.31
G. Conclusion 13.38

14. Land in International Investment Law and Dispute Settlement:
Developments in 2018
Thierry Berger and Lorenzo Cotula
A. Introduction 14.01
B. Policy Developments 14.04



15.

16.

17.

18.

CONTENTS—DETAILED

C. Developments in Investment Disputes
D. Future Outlook

Climate Change and the International Investment Regime:
A Year in Review
Rachel Denae Thrasher
A. Introduction
B. International Investment Agreements: Climate Change and Energy
Transitions in 2018
1. New treaties with a ‘progressive’ agenda
2. Maintaining the status quo
C. Investor-state Disputes: General Challenges to Domestic Regulation
D. Fair and Equitable Treatment in Energy Incentive Policies
1. Rolling back renewable energy incentives: two approaches
2. Rejecting investor-state disputes
E. Climate Implications for Treaty Transitions

E. REGION REPORTS

International Investment Law and Policy: Overview of 2018

Developments in Africa

Mouhamadou Madana Kane

A. Introduction

B. Investment Treaty Policy and Practice
1. Policy reforms
2. BITssignature and ratification

C. Investor-state Disputes

D. Intra-African Investment Cooperation
1. Atbilateral and sub-regional levels
2. Atthe continental level

E. Conclusion

Developments in International Investment Law in Asia in 2018:

CPTPP, New BIT Programmes, and Human Rights in Investment

Arbitral Jurisprudence

Diane A. Desierto

A. International Investment Treaty-making

B. China’s Belt and Road Initiative and the US-Japan-Australia
Trilateral Investment Partnership

C. Human Rights in 2018 Investment Arbitral Jurisprudence in Asia

D. Conclusion

Developments in International Investment Law and Policy in

the European Union

Catharine Titi

A. Introduction

B. State of Play of EU Negotiations and Investment Agreements

C. Multilateral Reform of ISDS and the Advocate General’s Opinion
on CETA’s Investment Court System

xxiii

14.13
14.28

15.01

15.05
15.05
15.09
15.12
15.15
15.19
15.26
15.28

16.01
16.04
16.04
16.08
16.09
16.12
16.12
16.14
16.15

17.01
17.05

17.08
17.13

18.01
18.02

18.07



XXiV CONTENTS—DETAILED

19.

20.

21.

TOmmY

The Achmea Judgment

Protection of Intra-EU Investment Post-Achmea
Investment Awards and State Aid

Screening of Foreign Direct Investment (FDI)
Conclusions

Trends in Investment Law and Policy in Latin America

Facundo Pérez-Aznar

mO0Ow>

o3

Introduction

Main Developments in Disputes Involving Latin America
Trends in the Conclusion of Investment Agreements
Developments in Legislation Related to Foreign Investment
Positions in the Region in Attempts to Modernise the
Investment Regime

Conclusion

North American Investment Law and Policy: 2018
Manuel Pérez-Rocha

A.
B.

Missing in Action: General Public Policy Exceptions in Investment Treaties

Introduction

An Analysis of the USMCA Chapter 14 (and Annexes D and E)

1. Introduction

2. Chapter 14 (applicable to the United States, Canada, and Mexico)

3. Annex 14-D (applicable only to Mexico and the United States)

4. Annex 14-E (applicable to covered government contracts between
Mexico and the United States)

5. Conclusion on USMCA

ISDS Cases under NAFTA Started or Concluded in 2018

1. Legacy Vulcan, LLC v United Mexican States

2. Mercer International Inc. v Canada

Mexico, ICSID, and Concluding Remarks

PART II: GENERAL ARTICLES

Wolfgang Alschner and Kun Hui

A.
B.
C.

Introduction

Defining General Public Policy Exceptions

Proliferation of General Public Policy Exceptions

1. The proliferation of public policy exceptions in new ITAs

2. General public policy exceptions modelled on trade law

3. Prohibition and restriction clauses

Interpretive Approaches to General Policy Exceptions

1. Balancing without general exceptions under existing case law

2. Interpretive approaches to general public policy exceptions

3. Taking general public policy exceptions seriously

General Public Policy Exceptions in Recent Investment Awards

1. Awards that considered or revolved around general exceptions:
Copper Mesa, Bear Creek, CC/Devas, and Deutsche Telekom

2. Awards that ought to have considered general exceptions

Conclusion: General Public Policy Exceptions Missing in Action

18.13
18.23
18.40
18.42
18.48

19.01
19.05
19.24
19.40

19.48
19.55

20.01
20.04
20.04
20.13
20.23

20.30
20.35
20.37
20.38
20.40
20.44

21.01
21.05
21.11
21.12
21.14
21.20
21.25
21.26
21.32
21.44
21.47

21.49
21.72
21.82



CONTENTS—DETAILED XXV

22. The Great Asymmetry and the Rule of Law in International
Investment Arbitration

Alessandra Arcuri

A. Introduction 22.01

B. Investment Arbitration and the Rule of Law: An Overview of the Literature 22.05

C. IsTherea Great Asymmetry? 22.14

D. Testing Investment Arbitration under Two Conceptions of the Rule of Law 22.20
1. A teleological approach to the rule of law and investor-state arbitration 22.22
2. A reflexive conception of the rule of law and investor-state arbitration 22.30

E. Concluding Remarks 22.36

23. Policy Space for Jobs and Clean Energy: Trade, Investment Rules,
and Local Content Requirements in Renewable Energy Policies

Rachel Denae Thrasher

A. Introduction 23.01
B. Local Content Requirements in Renewable Energy 23.03
C. Widespread Use and Illegality of Local Content Requirements 23.04
D. Global Trade and Investment Rules 23.11
1. National treatment in goods and services trade 23.11

2. Investor protection in trade and investment treaties 23.13

E. Public Procurement for Renewable Energy Transitions 23.17
1. Government procurement defences in the WTO: Canada—FIT 23.17

2. Government procurement defences in the NAFTA: Mesa Power v Canada ~ 23.22

E  General Exceptions to Mitigate Climate Change: A False Step Forward 23.26
G. Towards a New Model 23.30
H. A Way Forward 23.39

24. International Investment Law and State-owned Entities: Recurrent
Key Issues and Future Directions

Mihaela Maria Barnes
A. Introduction 24.01
1. Political, economic, and legal perspectives on state investment 24.02
2. Terminology used 24.04
B. International Investment Law and State-owned Entities:
Recurrent Key Issues 24.07
1. Are SOEs protected ‘investors’? 24.07
2. The admission and establishment of sovereign investment:
the role of domestic screening mechanisms 24.29
3. The ICSID Convention and state-owned entities 24.33
4. Other relevant case law 24.45
C. Conclusion 24.47

25. Obligations, Control, and Further Training?

Iina Tornberg

A. Introduction 25.01
B. General Outline of the Book 25.05
C. Author’s Further Propositions 25.10
D. Further Assessment and Concluding Remarks 25.14






AUTHOR BIOGRAPHIES

Olabisi D. Akinkugbe is an Assistant Professor at the Schulich School of Law, Dalhousie
University, Canada. He holds a PhD in law from the Faculty of Law, University of Ottawa.
Prof. Akinkugbe is a founding editor of Afronomicslaw blog, a blog on all aspects of inter-
national economic law as they relate to Africa; and the Co-Managing Editor of the Nigerian
Yearbook of International Law. He is the current President of the African International
Economic Law Network, the regional arm of the Society of International Economic Law.
His research interests cut across different aspects of international economic law, with par-
ticular focus on African regional economic integration, transnational law, international law
and development, and socio-legal approaches to law.

Wolfgang Alschner is an Assistant Professor at the Common Law Section of the University
of Ottawa. His work focuses on international economic law, empirical legal analysis, and
computational legal studies. Prior to joining the University of Ottawa, he worked for sev-
eral years as an individual contractor for UNCTAD’s Section on International Investment
Agreements and as a research fellow at the Graduate Institute in Geneva and the World
Trade Institute in Bern, Switzerland.

Alessandra Arcuri is Professor of Inclusive Global Law and Governance at the Department
of International and European Union Law, Erasmus School of Law, Erasmus University
Rotterdam. Her research focuses on international economic law and the relationship with
human rights, environmental, and public health law, as well as on the global governance of
risks and the emergence of global technocracy. She haslived and held positions at various in-
ternational institutions, including the European University Institute, New York University,
and Hamburg University. Professor Arcuri holds a law degree from La Sapienza University,
Rome (cum laude), an LLM from Utrecht University and a PhD from the Erasmus School
of Law. Professor Arcuri is Member of the Erasmus Initiative on Dynamics of Inclusive
Prosperity, Member of the Erasmus Institute of Public Knowledge, and Co-Chair of the
Young Erasmus Academy.

Sofia Balifo is a writer, editor, and communications professional specializing in trade,
investment, and agriculture with IISD’s Economic Law and Policy programme. Prior to
joining IISD, Sofia spent several years as a journalist and senior editor covering trade, invest-
ment, environment and natural resources, and other aspects of sustainable development for
Bridges Weekly at the International Centre for Trade and Sustainable Development. She pre-
viously worked for environmental non-profits in Washington, D.C., covering topics such as
wetlands conservation and preservation, food and water safety, and sustainable fisheries.
Sofia has a Master of Public Policy with a global policy concentration from Duke University,
as well as a Master of Arts in English language and literature from the Université de Geneve.



XXViii AUTHOR BIOGRAPHIES

She has a Bachelor of Arts in English and Economics from the College of William and
Mary in Virginia. Sofia is also a graduate of the Columbia Publishing Course at Columbia
University's School of Journalism.

Mihaela Maria Barnes is a Visiting Fellow at the Lauterpacht Centre for International Law,
Cambridge University. She holds a PhD in international law from the Graduate Institute
of International and Development Studies, Geneva, and an LLM in international and
European law (specialization: international trade and investment law) from the University
of Amsterdam, as well as undergraduate degrees, legal qualifications, and practical expe-
rience in both common law and civil law. Mihaela is also a member of the Coordinating
Committee of the European Society of International Law Interest Group on Business
and Human Rights and has published in peer-reviewed journals on various topics of

international law.

Thierry Berger is a qualified solicitor and an associate at the International Institute for
Environment and Development (IIED), where his work focuses on law and sustainable de-
velopment. Prior to his collaboration with IIED, Thierry worked for global law firms for ten
years, specializing in international arbitration. Thierry has a DESS (LLM) in International
Arbitration and Alternative Dispute Resolution from the Université Paris II Panthéon
Assas, as well as an LLM in Global Environmental and Climate Change Law from the
University of Edinburgh.

Nathalie Bernasconi-Osterwalder LLM, is a senior international lawyer and heads
the Economic Law & Policy programme of the International Institute for Sustainable
Development (IISD). She works with developing country governments in relation to in-
vestment treaty negotiations, investor-state contracts, model investment treaties, and
foreign investment laws. Nathalie has extensive legal, policy, and training experience in
international trade, investment, sustainable development, human rights, international en-
vironmental law, and arbitration. She previously worked as an attorney at the Center for
International Environmental Law in Washington and Geneva, where she managed the of-
fice. Earlier, she was a fellow at the International Institute of International Economic Law
at Georgetown University Law Center and worked in Vietnam for a legal reform project of
the United Nations Development Programme (UNDP) and for Australian law firm Phillips
Fox. She is admitted to the Bar of Basel and has worked for the Justice Department, Berne,
in the Section for International Law.

Jesse Coleman joined the Columbia Center on Sustainable Investment (CCSI) as a Legal
Researcher in 2015. At CCSI, she focuses on the nexus of international investment and
human rights law, sustainable investments in land and agriculture, and investment law and
policy. Prior to joining CCSI as a legal researcher, Jesse worked with the END Fund, the
International Center for Transitional Justice, Cambridge University’s Centre of Governance
and Human Rights, and the Cambridge Pro Bono Project. She also worked with CCSI as a
Legal Fellow. Jesse received her Bachelor of Laws and Bachelor of Arts in Political Science
from Trinity College Dublin. She holds a Master of Law from the University of Cambridge,
where she specialized in public international law.



AUTHOR BIOGRAPHIES XXiX

Lorenzo Cotula is a principal researcher in law and sustainable development at the
International Institute for Environment and Development (IIED). He leads research and
policy work on issues spanning investment law, natural resource governance, and human
rights. Lorenzo conducts both legal and cross-disciplinary research, and has provided ex-
pertise to governments, civil society, United Nations bodies, the World Bank, and bilateral
development agencies. He is also a Visiting Professor at the Law School of the University of
Strathclyde, where he teaches the postgraduate course on International Investment Law and
Sustainable Development; and a Visiting Research Fellow at Warwick Law School’s Centre
for Law, Regulation and Governance of the Global Economy (GLOBE). Lorenzo holds ac-
ademic qualifications in law, development studies, and sustainable business from Sapienza
University of Rome, the London School of Economics, the University of Edinburgh, and the
University of Cambridge..

Rachel Denae Thrasher received a JD and a master’s degree in international relations,
both from Boston University. She works as trade and investment policy coordinator for the
Global Economic Governance Initiative at the Global Development Policy (GDP) Center
at Boston University. Her own research explores the impact of trade and investment agree-
ments on domestic policy-making in areas of industrial, environmental, fiscal, and intellec-
tual property policies, as well as economic integration between developing countries. She is
the co-editor, alongside Boston University’s Pardee School dean Adil Najam, of a book ti-
tled The Future of South-South Economic Relations. She teaches international law and inter-
national trade law (with a focus on policy space) at Northeastern University School of Law.

Diane A. Desierto is tenured Associate Professor of Human Rights Law and Global Affairs
at the Keough School of Global Affairs at the University of Notre Dame (Indiana, USA),
where she publishes on international law, human rights and humanitarian law, international
economic law and development, ASEAN law, maritime security, and comparative constitu-
tional law. At Notre Dame, she teaches Master’s in Global Affairs students, JD and grad-
uate law students, other graduate students, and undergraduates in her core interdisciplinary
courses of International Law and Human Rights; Economic, Social, and Cultural Rights;
Human Rights and the Global Economy; Introduction to Global Affairs; Human Rights,
Sustainability, and the Global Commons. She is a Faculty Fellow of Notre Dame’s Kellogg
Institute of International Studies and Liu Institute for Asia and Asian Studies, and Faculty
Advisory Member of the Notre Dame Klau Center for Civil and Human Rights; External
Faculty Fellow of the Stanford WSD Handa Center for Human Rights and International
Justice; and Professor of International Law at the Philippine Judicial Academy of the
Supreme Court of the Philippines. Among her global commitments, Professor Desierto
serves as SAB Member at the European Journal of International Law and EJIL: Talk! Editor,
Member of the UNCITRAL Academic Forum on ISDS Reform, and Expert for the UN
Intergovernmental Working Group on the Right to Development.

Tommaso Faccio is the Head of Secretariat of the Independent Commission for the Reform
of International Corporate Taxation (ICRICT) and a Lecturer in Accounting and Taxation
at Nottingham University Business School. He is a chartered accountant (ICAS) and his



XXX AUTHOR BIOGRAPHIES

research interests include international tax, transfer pricing, tax treaties, and tax avoidance.
Until July 2014, he was a Transfer Pricing Senior Manager in the Deloitte LLP International
Tax team and has significant experience advising multinationals on complex international
tax issues, particularly in the area of transfer pricing and permanent establishment, first at
Ernstand Young LLP and then at Deloitte LLP.

Jarrod Hepburn is a Senior Lecturer at Melbourne Law School, Australia. Jarrod is the
author of Domestic Law in International Investment Arbitration (Oxford University Press
2017). His other work, largely in the areas of international economic law and general inter-
national law, has been published in journals including the International and Comparative
Law Quarterly, the Journal of International Dispute Settlement, the Journal of World
Investment and Trade, and the Melbourne Journal of International Law. Jarrod holds the
degrees of DPhil, MPhil and BCL from Balliol College, University of Oxford, as well as
first-class honours undergraduate degrees in both law and software engineering from the
University of Melbourne. He has been a visiting researcher at the Max Planck Institute for
Comparative and International Private Law in Hamburg. Jarrod is admitted to practise law
in Australian federal and state jurisdictions, and has experience in the Competition group
of a major Australian commercial law firm. He is also a regular contributor to a specialized
news service, Investment Arbitration Reporter, providing coverage and analysis of foreign
investment disputes.

Kun Hui is a PhD Candidate at the Faculty of Law, University of Ottawa. His research fo-
cuses on China’s and Chinese state-owned enterprises’ sovereign immunity claims under
international and national laws. His current work at Tereposky & DeRose LLP in Ottawa
touches upon NAFTA and non-NAFTA investment arbitration. Prior to arriving in Canada,
he practised commercial law in China.

Lise J. Johnson is the Investment Law and Policy Head at the Columbia Center on
Sustainable Investment (CCSI). Her work at CCSI centres on analysing investment treaties
and treaty-based investor-state arbitrations, and examining the implications those instru-
ments and cases have for host countries’ domestic policies and sustainable development
strategies. In addition, she concentrates on key institutional and procedural aspects of the
investment law framework, including efforts to increase transparency in and legitimacy of
investor-state dispute settlement. She has a BA from Yale University, a JD from University
of Arizona, an LLM from Columbia Law School, and is admitted to the bar in California.

Mouhamadou Madana Kane is the founder of the African Center of International Law
Practice (ACILP), which is an international law think-tank whose mandate is to bridge the
gap between international law and public policy in Africa. Dr Kane also serves as lead legal
counsel with the Islamic Development Bank, where he leads and manages the project of
establishing a permanent mechanism for the settlement of investment disputes under the
Agreement for the Promotion, Protection and Guarantee of Investment of Organization of
Islamic Cooperation (OIC Investment Treaty). He is one of the contributors to the publica-
tion entitled Rethinking International Investment Governance Principles for the 21st Century.



AUTHOR BIOGRAPHIES XXXi

Jane Kelsey specializes in international economic law at the University of Auckland, New
Zealand, where she has taught since 1979. She has law degrees from Victoria University of
Wellington, Oxford University, Cambridge University, and a PhD from the University of
Auckland. Since 2012, Jane has critically monitored many negotiations, in particular the
Trans-Pacific Partnership, the Regional Comprehensive Economic Partnership, the Trade
in Services Agreement, and the World Trade Organization, with a specialization on serv-
ices, investment, and regulatory issues. She has written many books, academic articles, and
technical reports, addressed international conferences, briefed governments and affected
sectors, and run training workshops on related matters for government officials, legisla-
tors, trade unions, and civil society. In 2019, Jane will complete a three-year research pro-
ject funded by the Royal Society of New Zealand on options and strategies to address the
legitimacy crisis confronting international economic agreements, including international
investment agreements.

Nathan Lobel is a JD candidate at Harvard Law School, where he studies climate policy and
political economy. Before starting law school, he was the Special Assistant to the Director at
the Columbia Center on Sustainable Investment, where his scholarship focused on interna-
tional governance and the clean energy transition. He received his B.A. in political science
from Yale University with high honors, where he also worked with the Yale Program on
Climate Change Communication and as a fossil fuel divestment organizer at Yale University.

Adebayo Majekolagbe is a doctoral student at the Schulich School of Law, a fellow of the
MacEachen Institute of Public Policy and Governance and Barrister and Solicitor of the
Supreme Court of Nigeria. He researches and writes on climate change law, sustainability
transition, impact assessment, and the dissemination of environmentally sound technolo-
gies. He recently co-authored a work on the implications of the decision of the African
Court on Human and Peoples’ Rights in the Ogiek case, exploring the implications for
human rights and the extractive industry in Africa.

Maria Laura Marceddu is teaching fellow in international economic law at the University of
Edinburgh, and visiting lecturer in international investment law at King’s College London.
She is the executive treasurer of the Society of International Economic Law (2018), where
she also serves as the coordinator of the investment law network.

Julie Martin is Managing Director in the Marsh’s JLT Credit Specialties Practice, whose
main function is to represent clients seeking to transfer risk via political risk insurance or
non-payment insurance. She joined Marsh in 2001 after twenty years of experience in the
political risk business at the Overseas Private Investment Corporation, the US government
agency charged with promoting US investment in emerging markets.

José Antonio Ocampo is Co-Director of Banco de la Republica of Colombia, Colombia's
central bank, and Professor (on leave for public service) at Columbia University. He is
also Chair of the Independent Commission for the Reform of International Corporate
Taxation (ICRICT), and Chair of the Committee for Development Policy of the United
Nations Economic and Social Council (ECOSOC). He has occupied numerous positions
at the United Nations and his native Colombia, including UN Under-Secretary-General



XXXii AUTHOR BIOGRAPHIES

for Economic and Social Affairs, Executive Secretary of the UN Economic Commission
for Latin America and the Caribbean (ECLAC), and Minister of Finance, Minister of
Agriculture, and Director of the National Planning Office of Colombia. He has received nu-
merous academic distinctions, including the 2012 Jaume Vicens Vives award of the Spanish
Association of Economic History for the best book on Spanish or Latin American economic
history, the 2008 Leontief Prize for Advancing the Frontiers of Economic Thought and the
1988 Alejandro Angel Escobar National Science Award of Colombia. He has published ex-
tensively on macroeconomic theory and policy, international financial issues, economic
and social development, international trade, and Colombian and Latin American economic
history.

Federico Ortino is a Reader in International Economic Law at King’s College London,
specializing in international trade and investment law.

Facundo Pérez-Aznar is Senior Researcher at the Geneva Center for International Dispute
Settlement and Associate Professor of International Economic Law at the University
of Buenos Aires. He worked for several years as legal counsel in the Department of
International Affairs at the General Attorney’s Office of Argentina, which is in charge of
handling the interest of Argentina in international disputes (mostly ICSID and UNCITRAL
arbitrations) and previously as legal officer in the Directorate of Latin American Economic
Integration at the Ministry of Foreign Affairs of Argentina. He holds a law degree from the
National University of La Plata, Argentina, and a Master degree and a PhD in international
law from the Graduate Institute of International and Development Studies, Geneva.

Manuel Pérez-Rocha is an Associate Fellow of the Institute for Policy Studies in Washington
and an Associate of the Transnational Institute (TNI) in Amsterdam. He is a Mexican na-
tional who has led efforts to promote just and sustainable alternative approaches to trade
and investment agreements for two decades. Prior to working for IPS” Global Economy
Program, he worked with the Mexican Action Network on Free Trade (RMALC) and con-
tinues to be a member of that coalition’s executive committee. He also worked for the Make
Trade Fair campaign of Oxfam International. Manuel studied international relations at the
National Autonomous University of Mexico (UNAM), has a diploma on European studies
from the Autonomous Technological Institute of Mexico (ITAM), and holds a M. A. on de-
velopment studies from the Institute of Social Studies (ISS) in The Hague, Netherlands.
Some of his last publications include op-eds in The Nation and The New York Times.

Lisa E. Sachs is the Director of the Columbia Center on Sustainable Investment (CCSI),
where she oversees the three areas of focus for CCSI: investments in extractive industries,
investments in land and agriculture, and investment law and policy. She also lectures at
Columbia Law School and the School on International and Public Affairs at Columbia
University. She received a BA in Economics from Harvard University, and earned her JD
and an MA in International Affairs from Columbia University, where she was a James Kent
Scholar and recipient of the Parker School Certificate in International and Comparative Law.

Sara L. Seck, PhD,, is an Associate Professor and Associate Dean, Research at the Schulich
School of Law and Marine & Environmental Law Institute at Dalhousie University, Canada.



AUTHOR BIOGRAPHIES XxXiii

She has published over 40 articles and book chapters on business and human rights, public
and private international law, and environmental and climate justice, often with a focus
on extractive industries. Seck is co-editor of the 2017 book Global Environmental Change
and Innovation in International Law (Cambridge University Press), and co-editor of a 2019
special issue of the Canadian Journal of Women and the Law on resource extraction and the
human rights of women and girls. She is a founding member of the editorial board of the
Business and Human Rights Journal, a member of the International Law Associations Study
Group on Business and Human Rights, and a director of the Global Network on the Study of
Human Rights and the Environment.

Susan K. Sell is a Professor in the School of Regulation and Global Governance at
the Australian National University, and Professor Emeritus of Political Science and
International Affairs at George Washington University. She has published widely on the
politics of intellectual property and global governance, including her 2003 book Private
Power, Public Law: the Globalization of Intellectual Property Rights, and her 2010 co-edited
volume (with Deborah Avant and Martha Finnemore) Who Governs the Globe? She also was
a contributor to the 2018 book Rethinking International Investment Governance: Principles
for the 21st Century.

Muthucumaraswamy Sornarajah is CJ] Koh Professor of Law at the National University of
Singapore.

Kyla Tienhaara is a Canada Research Chair in Economy and Environment and Assistant
Professor in the School of Environmental Studies and Department of Global Development
Studies at Queen’s University. She has previously held positions as Head of Research
for Greenpeace Australia Pacific and as a Research Fellow at the Australian National
University. Her research examines the intersection between environmental governance and
the global economic system. Her work on investment arbitration has focused primarily on
the subject of ‘regulatory chill’ and has been published in a number of academic journals
and in The Expropriation of Environmental Governance: Protecting Foreign Investors at the
Expense of Public Policy (Cambridge University Press 2009). Her most recent book, Green
Keynesianism and the Global Financial Crisis (Routledge 2018), explores the experience of
several countries with green stimulus programmes following the global financial crisis.

Catharine Titi is a Research Associate Professor (tenured) at the French National Centre
for Scientific Research (CNRS)-CERSA, University Paris IT Panthéon-Assas, France. She
is Co-Chair of the ESIL Interest Group on International Economic Law, Member of the
Steering Committee of the Academic Forum on ISDS, Member of the International Law
Association (ILA) Committee on Rule of Law and International Investment Law, Fellow
of the Chartered Institute of Arbitrators (FCIArb), and she serves on the Editorial Board
of the Yearbook on International Investment Law ¢ Policy (Columbia/OUP). Catharine
holds a PhD from the University of Siegen in Germany (Summa cum laude) and has pre-
viously been a consultant at the United Nations Conference on Trade and Development
(UNCTAD). In 2016, Catharine became the first woman to be awarded the prestigious



XXXiV AUTHOR BIOGRAPHIES

Smit-Lowenfeld Prize of the International Arbitration Club of New York for the best article
published in the field of international arbitration.

Iina Tornberg conducts her doctoral research at the Faculty of Law, University of Helsinki,
Finland. Her doctoral research deals with EU competition law rules and their application
in CIETAC (Chinese International Economic and Trade Arbitration Center) arbitration.
Tornberg has lectured on private international law and international commercial arbitra-
tion at the University of Helsinki. She has also been a visiting researcher at the Max Planck
Institute for Comparative and International Private Law in Hamburg and the Centre for
Chinese Law, University of Hong Kong. Tornberg is a Secretary of the Finnish Branch of
the International Law Association and a Board Member of the Finnish Committee of the
International Academy of Comparative Law (IACL) and the International Association of
Legal Science. She also holds other memberships, including with the European China Law
Studies Association.

Zoe Phillips Williams is a Fellow in International Political Economy at the London School
of Economics and Political Science. She holds a PhD in international relations from the
Hertie School of Governance in Berlin. Her current work focuses on the impact of dem-
ocratic politics and policy-making on investor-state disputes and has appeared in Global

Environmental Politics.

James X. Zhan is senior director at UNCTAD. He leads the UN World Investment Report
and is editor-in-chief of the Transnational Corporations Journal. He chairs the Governing
Board of the United Nations Sustainable Stock Exchanges Initiative (with all major stock
exchanges worldwide as members). He has directed extensive research on key issues and
facilitated the formulation of outcomes at various international summits (eg G20 and
BRICS). He has also provided policy advice to governments (including heads of states) and
parliaments in over 100 countries. He led the formulation of global guidelines for a new
generation of investment policies and establishment of the UNCTAD World Investment
Forum. He is chief strategist for the World Association of Investment Promotion Agencies.
Dr Zhan has held several advisory positions with academic institutions (eg Cambridge
University, Columbia University, Oxford University, and the University of Geneva). He was
research fellow at Oxford University, and Trade and Investment Council member of the
World Economic Forum. He has published extensively on trade and investment-related ec-
onomic and legal issues.



