


































































































































 

 

Legal 3-2019 1 
Judge Michelle Mallard, Attorney Brian Smith, Attorney Andrew Law 2 
 3 
Judge Mallard 4 
 Case number [Inaudible: 0:00:04] recovery services versus .  This is a time 5 
date set, excuse me, on hearing, set for hearing on nonparty Melaleuca’s motion for protective 6 
order, excuse me.  I’ve reviewed the motions and the briefs.  So this is your motion, Mr. Law, go 7 
ahead. 8 
 9 
Andrew Law 10 
 Okay.  Thank you, Your Honor, may it please the court, Andrew Law on behalf of non-11 
party Melaleuca, Incorporated.  We’re here today, Your Honor, because plaintiffs have not been 12 
careful in how they pursued their garnishment efforts in this case.  First, plaintiff did not 13 
carefully ensure that his garnishment documents accurately named a Melaleuca employee as the 14 
judgment debtor.  Second, after Melaleuca’s garnishment answer was filed with the court, 15 
plaintiff did not carefully accept to deny or otherwise controvert any part of Melaleuca’s 16 
garnishment answer within three days after the garnishment answer was filed with the court.  17 
Plaintiff likewise did not seek an extension of time in order to controvert Melaleuca’s 18 
garnishment answer, and as a result of plaintiff’s failure to object to or seek more time to object 19 
to Melaleuca’s garnishment answer, that garnishment answer became true and sufficient under 20 
Idaho code second 11722.  And under that statute discharge of Melaleuca from all liability is 21 
appropriate.  Rather than accept Melaleuca’s garnishment answer, rather than accept it and 22 
become true and sufficient, the plaintiff simply propounded additional discovery on Melaleuca 23 
and that discovery is squarely intended to challenge Melaleuca’s garnishment answer.  Third, 24 
moving forward and even ignoring the roadblock that is section 11722, plaintiff’s discovery was 25 
not careful, carefully formulated, specifically plaintiff propounded unreasonably cumulative and 26 
duplicative discovery, and discovery that is available from a more convenient and less 27 
burdensome source.  Finally, plaintiff has not been careful in considering Melaleuca’s offer to 28 
resolve this matter short of this motion and hearing.  Specifically, Melaleuca invited plaintiff to 29 
promote the solution that is less burdensome than a notice and deposition and a subpoena to 30 
produce documents.  That solution could have consisted of a simple discovery request, but 31 
plaintiff chose not to take Melaleuca up on that invitation.  And because plaintiff has not been 32 
careful in pursuing its clutching efforts in this case, good cause exists to enter a protective order 33 
and to quash plaintiff’s notice and subpoena.  And, Your Honor, it’s important to make clear 34 
here that Melaleuca is not being hypercritical for the plaintiff.  Melaleuca has helped plaintiff by 35 
garnishing the wages of its employees on many, many occasions and, you know, Melaleuca has a 36 
responsibility to protect its employees, and so its pushing back here where the garnishment 37 
documents don’t accurately identify a Melaleuca employee.  Melaleuca simply can’t guess at 38 
who the judgment debtor is and it doesn’t bear the burden of doing so under the Idaho code.  And 39 
because it is inevitable that plaintiff will submit additional garnishment documents, Melaleuca 40 
must push back where plaintiff has not been careful, in order to protect itself and to protect its 41 
employees from wrongful garnishments.  In short, there are numerous reasons to enter 42 
Melaleuca’s proposed protective order and to quash the notice and subpoena. 43 



 

 

 I’d like to first turn to plaintiff’s failure to carefully prepare its garnishment documents 44 
and its failure to object to Melaleuca’s garnishment answer.  The Idaho Supreme Court has made 45 
clear that creditors are supposed to know the names of their debtors, and that in attempting to 46 
collect on a debt, creditors risk “suffering the penalty of their own negligence” for failing to 47 
properly name a judgment debtor.  And because Melaleuca had no record of an employing the 48 
named judgment debtor, they responded accurately that it doesn’t have any money or property in 49 
its possession or under its control belong to a , the named judgment debtor, in case 50 
number   But as a show of good faith to accommodate plaintiffs and to help them 51 
evaluate the accuracy of their records, plaintiff identified that the Social Security number found 52 
in one of the garnishment documents matched the Social Security number of one of Melaleuca’s 53 
employees.  Melaleuca made clear, however, that it had no knowledge that its employee was, in 54 
fact, the judgment debtor, and Melaleuca also made clear that it could not resolve any 55 
discrepancy in plaintiff’s records as the identity of the judgment debtor.  Melaleuca’s 56 
garnishment answer was filed with the court on May 3, 2018, and if plaintiff was dissatisfied 57 
with the garnishment answer, that is, if plaintiff believed that Melaleuca actually did employ the 58 
judgment debtor, plaintiff should at that time have accepted to or denied or otherwise objected to 59 
Melaleuca’s garnishment answer pursuant to the garnishment statute, that is within three days 60 
after Melaleuca’s garnishment answer being filed with the court.  Plaintiff failed to do so and as 61 
a result under Idaho code 11722, Melaleuca’s garnishment answer became true and sufficient as 62 
a matter of law.  And because plaintiff failed to controvert Melaleuca’s denial of liability in its 63 
garnishment answer, section 11722 also requires that Melaleuca be discharged from all liability 64 
at the cost of the judgment creditor. 65 
 I’d like to talk a little bit about what it means to be true and sufficient, that Melaleuca’s 66 
garnishment answer is true means that it is a factual statement, that if, by law, it is a fact that 67 
Melaleuca does not have any money or property belonging to the named judgment debtor, by 68 
laws [Inaudible: 0:06:18] that Melaleuca has no knowledge that its employee with the same 69 
Social Security number ending in  is in fact the judgment debtor.  And it’s also a fact that 70 
Melaleuca cannot resolve any discrepancy in plaintiff’s records and that the garnishment answer 71 
is sufficient necessarily means that it is adequate, complete, it’s enough for the purposes of these 72 
garnishment proceedings.  Plaintiff’s discovery, its notice and subpoena disregard that 73 
Melaleuca’s garnishment answer is now true and sufficient.  Indeed, plaintiff seeks to test 74 
Melaleuca’s garnishment answer, especially the statement that Melaleuca no longer, that 75 
Melaleuca no, has no money or property belonging to the judgment debtor, specifically in its 76 
opposition plaintiff states that, “Based upon Melaleuca’s answer to garnishment, there is 77 
substantial reason to believe that Melaleuca has under its control, credits, and/or personal 78 
property of the judgment defendant.  But if, again, if plaintiff wanted to test Melaleuca’s 79 
garnishment answer of whether did in fact have credits of the judgment debtor it should have 80 
tested that answer by accepting to it or denying it as provided for in the garnishment statute.  But 81 
again, plaintiff failed to do so, and plaintiff cannot now make an end run around the garnishment 82 
statute by propounding general discovery in this matter. 83 
 Given that plaintiff seeks to challenge Melaleuca’s garnishment answer, an answer that is 84 
now adequate, accurate and complete, good cause exists to prohibit further discovery of 85 
Melaleuca based on the operation of Idaho code 11722.  Moreover, because Melaleuca has 86 



 

 

already made clear that it has no information about the named judgment debtor requiring it to 87 
send an employee to a deposition to respond to a document subpoena necessarily constitutes an 88 
annoyance suppression or undue burden under rule 26C1 and it is unreasonable, oppressive or 89 
subjects Melaleuca to an undue burden under rule 45D1.   90 

Plaintiffs argue that they have a specific legal entitlement under Idaho code 11717 to 91 
more discovery in this case, but that is simply not accurate.  Section 11717 provides for 92 
examination of a garnishee including a corporate garnishee “owing debts to the judgment debtor 93 
or having in its possession or under its control any credits or other personal property belonging to 94 
the judgment debtor.” But as Melaleuca has explained and is now a fact by operation of Idaho 95 
Code 11722 and as a practical matter, that Melaleuca does not have money, sorry, does not have 96 
under control, under its control any money or property belonging to the named judgment debtor 97 
is established.  As a result, Idaho code 11717 provides no specific legal entitlement for plaintiff 98 
to take additional discovery from Melaleuca. 99 
 Your Honor, it’s also important to make clear at this point that it is not premature to enter 100 
a protective order that discharges Melaleuca from liability.  This is so because it is claimed that 101 
plaintiff intends to pursue Melaleuca for the underlying debt in this case.  Indeed, plaintiff has 102 
already said, has already demanded money from Melaleuca in its May 18, 2018 letter and 103 
plaintiff has not, as far as Melaleuca is aware, is not discovering from any other source.  It’s only 104 
focused on Melaleuca here.  And plaintiff uses qualified language in its opposition that plainly 105 
suggests that it is going after Melaleuca.  For example, plaintiff states that it is not, “Currently 106 
seeking to hold Melaleuca liable.”  Plaintiff also says that, “At this point, plaintiff is not 107 
exempting or denying Melaleuca’s answer”, indicating that it will soon.  In short, plaintiffs have 108 
made clear that while it hasn’t pulled the trigger yet, Melaleuca is certainly in plaintiff’s 109 
crosshairs, and because Melaleuca is plaintiff’s target here for the underlying debt, it is proper 110 
that the court apply Idaho code 11722 to discharge Melaleuca from liability. 111 
 Moving forward, plaintiff’s [Inaudible: 0:10:28] and subpoena should also be prohibited 112 
under the mandatory language of rule 26B1Ci which requires that the court limit discovery that 113 
is “unreasonably cumulative or duplicative or it could be obtained from some other source that is 114 
more convenient, less burdensome or less expensive.”  Here plaintiff’s discovery seeks 115 
information about the employment and payroll history of “ , also identified by her 116 
Social Security number” ending in .  Plaintiff does not seek discovery about  117 
and/or any Melaleuca employee that has the Social Security number ending in .  In other 118 
words, plaintiff’s notice and subpoena can only be interpreted by seeking discovery of a  119 

 with the Social Security number ending in .  But again, as Melaleuca has made clear 120 
and as is now an unassailable fact, Melaleuca does not employ someone with the name  121 

 and the Social Security number ending in .  Thus, if Melaleuca sent someone to the 122 
deposition, that person would have no information to provide and no documents to bring 123 
regarding  with a Social Security number ending in .  Plaintiff’s discovery is 124 
unreasonably cumulative and duplicative and ultimately futile and should be quashed under rule 125 
26B1Ci.  And importantly, plaintiff has made no argument otherwise in its opposition. 126 
 Additionally, assuming the plaintiff’s discovery is aimed at learning the true identity of 127 
the judgment debtor despite not actually saying so, plaintiff has not sought discovery from the 128 
best source of information, the judgment debtor herself.  Melaleuca cannot definitively answer 129 



 

 

plaintiff’s queries as to the true identity of the judgment debtor, and plaintiff has not argued at 130 
any point up until just a few moments ago that it is impossible to seek discovery of the judgment 131 
debtor herself.  And because there is a more convenient, less burdensome source and ultimately a 132 
much more reliable source, the judgment debtor herself, plaintiff’s discovery must be quashed 133 
under rule 26B1Ci.   134 
 In conclusion, Your Honor, plaintiff’s failure to carefully prepare this garnishment 135 
document, to object to Melaleuca’s garnishment answer in a timely fashion, to careful propound 136 
discovery and to carefully consider Melaleuca’s invitation to find a simple, efficient solution to 137 
this dispute, provide good cause to enter Melaleuca’s proposed protective order and to quash the 138 
notice and subpoena.  And unless the court has any questions, I’ll reserve my time. 139 
 140 
Judge Mallard 141 
 Thank you.  Go ahead, Mr. Smith. 142 
 143 
Attorney Brian Smith 144 
 Thank you, Your Honor.  So what we have here, Your Honor, is a misunderstanding by 145 
Melaleuca, and it may be because they don’t do this kind of work, I can understand that, few 146 
people do it.  They completely get the statutes wrong, I’ll show the court how that’s the case.  I 147 
don’t blame them, I don’t talk about their negligent work, not doing it right, they just don’t have 148 
the statutes right.  So what happens is, and I’ll let the court know that Mr. Zollinger sits on the 149 
Judicial Rules Committee.  This last year we were able to get some of the garnishment statutes, 150 
in fact, all of them, moved.  They used to be in section 8509 etcetera, and they were in section 151 
11.  So now they all appear in section 11.  It took us three years to get them to do that so we 152 
didn’t have to hunt them around because they’ve been created over the years.  They are now in 153 
section 11.  And let me just tell the court that originally, these statutes appeared in section 8 and 154 
they were enacted in the late 1800s.  They’ve been around a long, long time.  So if the court, I 155 
don’t know if the court has the rules, these, these rules in front of it by any chance. 156 
 157 
Judge Mallard 158 
 Yes, I do. 159 
 160 
Attorney Brian Smith 161 
 Okay.  11719. 162 
 163 
Judge Mallard 164 
 The rule or the statute? 165 
 166 
Attorney Brian Smith 167 
 The statute, I’m sorry.  11719 deals with the case where the garnishee doesn’t respond at 168 
all.  That’s usually what happens is a garnishee just doesn’t respond.  And in that case, it’s a bad 169 
statute.  It says you can go after the garnishee by default, you don’t have to serve anything on 170 
them, it’s messed up.  But the point is, is that 11719, the statute deals with the issue when the 171 
garnishee doesn’t respond.  The rest of the statutes in that code section 720, 721, 722 and 723 all 172 



 

 

deal with the issue in this case, and that is what do you do when the garnishee responds but 173 
you’re buying the response.  Okay.  What happened in this case was, and I don’t know how it 174 
happened, but there was a miscommunication in my office.  They sent the letter believing this 175 
was 11719 case.  So they did get a letter saying hey, look, we may challenge this, do you really 176 
want to go down this path?  But in fact, we only do that for 11719 when they don’t respond at 177 
all.  We’ve only had one other case in the history of the business that we do where somebody has 178 
responded saying we’re not going to pay you.  I think that’s why there was miscommunication, 179 
because it just never happens.  But under 11720 through 11723, those are the code sections that 180 
lay out the procedure on what a creditor would do if they get a response that they don’t like.  181 
They think yeah, they’re not giving us everything.  And these code sections together with 182 
sections 11715 will impose liability on the garnishee.  What that requires is that within three 183 
days of – the word is kind of strange – three days after the filing.  Well, the sheriff gets it and 184 
never files it, so we’re not sure what that – 185 
 186 
Judge Mallard 187 
 Never files the answer? 188 
 189 
Attorney Brian Smith 190 
 Yes.  Unless the court has got it. 191 
 192 
Judge Michelle Mallard 193 
 I, I’ve got it. 194 
 195 
Attorney Brian Smith 196 
 Okay.   197 
 198 
Judge Michelle Mallard 199 
 [Inaudible: 0:16:34] shows the file stamp on it from the sheriff’s office. 200 
 201 
Attorney Brian Smith 202 
 Okay.   203 
 204 
Judge Michelle Mallard 205 
 And I always get those. 206 
 207 
Attorney Brian Smith 208 
 Okay.  But in any event, you’ve got three days after its filing.  Well, I guess what I’m 209 
talking about is it’s hard to say whether it’s file with the sheriff or file with the court, but it 210 
doesn’t really matter.  The point is we never did invoke closed section 1120 through 1123.  We 211 
never did challenge, so if the court looks at 1121 for example, it says the judgment creditor may 212 
deny the answer of the garnishee and allege, especially the grounds upon which a recovery is 213 
sought against the garnishee.  And the issue presented by the denial, they can file a reply and it 214 
shall be tried as ordinary issues between the judgment creditor and the judgment debtor.  If the 215 



 

 

court looks at 11723, the judgment creditor may move the court out of which the writ issued on 216 
or before the return day thereof for judgment against the garnishee for the amount of such 217 
admitted debt.  The point is, we never invoked that procedure.  Didn’t happen.  So all the 218 
arguments that they’re raising, how they’re like collaterally to stop or judicial estoppel or 219 
something to that effect, this has been litigated, it’s finished, it’s completed as a matter of law, 220 
absolutely bogus.  We never did invoke that procedure.  We looked at their response and we said, 221 
well, they’ve got a .  We’ve already gotten the best information we can from her.  222 
She says that’s her name.  We also have a Social Security number.  And so we sent it over to 223 
them, and it’s not going to do us any good to talk to her again, she may give us yet another name.  224 
So instead of invoking this procedure where we could be held liable for cost or they might be 225 
liable for costs and attorney’s fees, we are invoking another procedure.  They keep saying the 226 
other procedure we’re invoking is further discovery.  In fact, he said it today, he said additional 227 
discovery, more discovery.  We haven’t conducted any discovery with Melaleuca on this issue.  228 
We simply did a garnishment procedure, they responded.  That’s not discovery. 229 
 230 
Judge Michelle Mallard 231 
 But I have a notice of deposition from you. 232 
 233 
Attorney Brian Smith 234 
 That’s correct. 235 
 236 
Judge Michelle Mallard 237 
 What I have [Inaudible: 0:18:47]. 238 
 239 
Attorney Brian Smith 240 
 What I’m saying is up to the point of that notice of deposition there hasn’t been any 241 
discovery for them.  In other words, the writ procedure is not discovery. 242 
 243 
Judge Michelle Mallard 244 
 Right. 245 
 246 
Attorney Brian Smith 247 
 They are calling 11720 through 11723 discovery procedures.  That’s not true.  Those are 248 
execution procedures.  So back in 1881 we got Idaho code section enacted 1117, 11717 okay? 249 
 250 
Judge Michelle Mallard 251 
 What you said doesn’t apply here. 252 
 253 
Attorney Brian Smith 254 
 No, he said it didn’t apply.  I never said that.  No, it could apply, because here’s what it 255 
is. 256 
 257 
Judge Michelle Mallard 258 



 

 

 But I thought you said that you send the wrong answer under 11.717. 259 
 260 
Attorney Brian Smith 261 
 No, 11719. 262 
 263 
Judge Michelle Mallard 264 
 So you asked [Inaudible: 0:19:30]. 265 
 266 
Attorney Brian Smith 267 
 Yeah, so let’s be clear about this. 268 
 269 
Judge Michelle Mallard 270 
 Okay.   271 
 272 
Attorney Brian Smith 273 
 Under 11719, that code section provides the procedure if a garnishee does not respond at 274 
all. 275 
 276 
Judge Michelle Mallard 277 
 Okay.    278 
 279 
Attorney Brian Smith 280 
 Okay.  We have a procedure for that because we get that quite a bit.  The rest of the code 281 
sections 11720 through 11723, those are the procedures when they respond but you don’t think 282 
it’s an adequate response.  We never filed anything, a motion, a complaint a petition.  We never 283 
served it on them, there’s never been that issue, they never filed a reply, it’s never been tried.  So 284 
those procedures don’t apply.  We sent a letter in response to what we thought was 11719, but 285 
that’s not the same as 11721 through 11723.  You actually have to file something challenging.  It 286 
says right there in 11721, “The judgment creditor may deny the answer of the garnishee and 287 
allege specifically the grounds upon which a recovery is sought against the garnishee.” We’re 288 
not seeking a recovery against Melaleuca.  We haven’t filed that.  We aren’t invoking those.  289 
And that is 90 percent of their argument today, is oh, you guys are bound by having not objected 290 
within three days.  Okay.  As to that writ that we served on them, we’re done with that.  Water 291 
under the bridge.  We’ll take that as sufficient or whatever it is for that procedure.  We’re not 292 
seeking any liability against Melaleuca for that writ. 293 
 294 
Judge Michelle Mallard 295 
 So then how do you have any authority to seek anything from them? 296 
 297 
Attorney Brian Smith 298 
 Okay.  That’s what I’m getting to right now, okay?  Under 11717 it says, “Any person 299 
owning debts to the judgment debtor.” Okay.  What we know from their response is, is that they 300 
have an employee with the Social Security number.  We believe the Social Security number is 301 



 

 

accurate.  All right?  If that’s accurate, that means we now believe that there is a person in 302 
Melaleuca that owes money to the judgment debtor, meaning wages, or having in his possession 303 
control of any credits or other personal property belonging to the judgment debtor.  We think 304 
Melaleuca owes wages to the person with that Social Security number.  And the law is pretty 305 
clear, I know that they cite a case that deals with banking law.  That bank case that they cite 306 
would have been completely different if the judgment creditor had identified an account number.  307 
We gave them the equivalent of an account number.  We gave them a Social Security number.  308 
We think that that Social Security number matches the judgment debtor and it’s one of their 309 
employees.  Therefore, based on the information they’ve provided, they fall within 117, and that 310 
means that we, they may be required to attend before the court or judge and be, or a referee 311 
appointed by the court judge, and be examined on oath respecting the same.  So instead of 312 
getting an order of exam on the judgment debtor, we could actually get an order of exam on 313 
Melaleuca, bring them to the court room, put them on the stand, and ask all these questions under 314 
11717.  What would I ask them?  Who is the employee with this Social Security number?  What 315 
is their name?  Do you have anybody there with a name closely resembling ?  316 
What is that person’s Social Security number?  I could do this under this code section, absolutely 317 
clear, and they don’t even make an argument saying that we couldn’t, except what they said was 318 
because we didn’t follow the procedure in 11720 through 11723, we now can’t do it.  That’s not 319 
the case. 320 
 321 
Judge Michelle Mallard 322 
 So what you’re saying is that I can give them the relief they’re requesting to the extent 323 
that they cannot be liable for her debt.  But that, but that you have the right to examine them 324 
about what [Inaudible: 0:23:32]. 325 
 326 
Attorney Brian Smith 327 
 Okay.  What I’m saying is I don’t care if you do that.  What I’m saying is they just made 328 
the motion to quash.  You can’t come in preemptively and say we want the judge to rule and say 329 
we’re immune from fault on that garnishment. 330 
 331 
Judge Michelle Mallard 332 
 Okay.   333 
 334 
Attorney Brian Smith 335 
 If you want to do that I don’t care.  It doesn’t matter to me. 336 
 337 
Judge Michelle Mallard 338 
 Well, they’re also asking if they’d be discharged from any liability. 339 
 340 
Attorney Brian Smith 341 
 Yeah, well, yeah, they, they, well, they, that meant, but it would be on that writ, right?  I 342 
can go get another writ and serve them.  So if the court wants to discharge them for liability on 343 
their writ I don’t care.  And the reason we kept saying, well, we haven’t yet, is because we 344 



 

 

haven’t yet.  But we’re not, but if they, if they, if we get the right Social Security number 345 
matched to and we find out.  And it may also be the case.  I don’t care if, I don’t care if 346 
the court discharges them.  But it may very well be the case that this  name might 347 
be spelled wrong.  They are very, very word-smithy when they talk about these things, very 348 
careful.  We don’t have anybody with the name  exactly.  We’re going to get to the 349 
bottom of this and we’re going to find out that the , it’s going to be very, very 350 
close, it’s going to be the same Social Security number, they’re going to know who it is.  And I 351 
don’t know why really, they’re making such a big deal out of it.  But if the – 352 
 353 
Judge Michelle Mallard 354 
 What if it’s because their employee with the Social Security was named Sarah Smith? 355 
 356 
Attorney Brian Smith 357 
 Well, we’re not going to know until we take the deposition or we do this procedure.  So 358 
let me just, let me get to that.  So what we’re trying to seek in this case is I’m not so interested in 359 
pursuing them on the, the writ that we sent out.  But what I need is I need to either employee 360 
1117, and it says I get to do that, and I would do it just like a writ of execution or an order of 361 
examination, instead of serving it on the debtor I’d serve it on these guys and then we would 362 
come here and we would do it.  But given that that statute was engaged in 1881, we actually have 363 
another way to do it that’s not so cumbersome, doesn’t involve the court, and that is a deposition.  364 
So under rule 26, discovery, general provisions governing discovery.  It says, “Parties may 365 
obtain discovery regarding any non-privilege matter including the” – sorry, I’ll give the court a 366 
chance to get there.  It’s 26. 367 
 368 
Judge Michelle Mallard 369 
 Go ahead. 370 
 371 
Attorney Brian Smith 372 
 26B1A.  You get to conduct discovery to determine the identity and location of persons 373 
who know any discoverable matter.  So this is why we sent, it’s a 30B6, it was mischaracterized 374 
as a 6 is a typo, but a 30B6 asking them to designate the person.  And we say here’s what we 375 
want.  We want the person or persons most knowledgeable about “ ” in quotes, 376 
meaning whoever that person is with this Social Security number.  Tell the court under rule 30 377 
depositions, under rule 30A1 without leave.  Not to come to court and ask for permission like we 378 
do on a supplemental exam for a nonparty.  A party may, by oral question, depose any person 379 
including a party without leave, blah, blah, blah, blah, blah.  And you can also do a nonparty.   380 
 So here we are, okay?  I’m not seeking liability under that initial, at this point I’m not, 381 
and I don’t plan to.  Now, if I find out that the , they’re just playing games with us, 382 
we may evaluate our options.  They know who this person’s name is and they could tell it to us 383 
and they could say, oh, but that’s confidential.  Remember, with all these guys they can’t give 384 
me a stipulative protective order from the court, we could do that.  What we’re going to find out 385 
is, I believe, is , the judgment debtor, is the same  that works for 386 
them with the matching Social Security number.  I don’t know why they’re making such a big 387 



 

 

deal out of this, I don’t understand.  It may be because my office sent out the wrong letter under 388 
that separate code section where people don’t respond and maybe they think that’s what it is.  389 
The point is this – 390 
 391 
Judge Michelle Mallard 392 
 And maybe that doesn’t appear to them that their employee is the same person and that 393 

 has been using their employee, employee’s Social Security number and they don’t 394 
want their employee to be subjected to these actions of someone who may have already taken her 395 
identity. 396 
 397 
Attorney Brian Smith 398 
 It’s all great speculation, we don’t, we don’t know.  But we’re going to get to the bottom 399 
of it.  So instead of coming to my office for a deposition for an hour with two guys against one 400 
guy, we come to a court and file multiple pages, thousands of dollars in effort instead of just 401 
coming to the office, doing it under oath.  We could make the whole deposition stipulated and 402 
confidential, we could do that, so I wouldn’t use it for anything else except this case.  There’s 403 
ways to do this.  I do not understand why we’re doing all this. 404 
 405 
Judge Michelle Mallard 406 
 Well, Mr. Smith, of all people, you understand people wanting to stand on their legal 407 
rights, no matter what the cost. 408 
 409 
Attorney Brian Smith 410 
 Oh, I know.  That’s why, that’s why we’re all equal under the law, and what the law says 411 
under 11717, if they prefer, if the court prefers, we will do an examination in the court under 412 
oath just like we do a supplemental exam on the bench with somebody from Melaleuca.  We 413 
clearly have that right.  Or we’ll do it in my office.  What they want to say is, nope, we want to 414 
be discharged from liability, we don’t want to do it in the court room, we don’t want you to 415 
depose this person.  And the reason for that is, this is too expensive, too difficult, too duplicative.  416 
You could go ask it from her, which we already have, that’s the name we’ve got.  And so right 417 
now our best option to get this resolved is to have Melaleuca just tell us, well, who is  418 

?  You’ve got somebody there in quotes, so it’s kind of like that, and you do acknowledge 419 
you have an employee with the Social Security number.  Just tell us who that is.  And then what 420 
we’ll do is, is we’ll send our garni-, if it, if it is, for example the Social Security number turns out 421 
to be a  or a  or whatever her name is, then we can 422 
make an evaluation on how to proceed.   423 

They said that creditors are supposed to know the names of the debtors.  Yeah, we are.  424 
But it probably doesn’t come as a shock to the court that debtors play fast and loose with their 425 
names.  Happens all the time.  So we do the very best we can, I’m now trying to get that 426 
information.  The debtor hasn’t given it to us, we have reason to believe that we’re not going to 427 
get the accurate name.  But with a matching Social Security number, that’s almost like a DNA 428 
match, we’ve got somebody, unless there’s been identity theft, and if they tell us that we can 429 
figure out who it is, then we can move on.  So that’s why we’re asking the court. 430 



 

 

 431 
Judge Michelle Mallard 432 
 How do you know, say there’s a Sarah Smith working at Melaleuca with the same 433 
security, Social Security number that you’re seeking, how then do you know whether or not 434 
she’s your judgment creditor? 435 
 436 
Attorney Brian Smith 437 
 Okay.  So, so part of it is – 438 
 439 
Judge Michelle Mallard 440 
 If somebody is using that Social Security number falsely to obtain credit. 441 
 442 
Attorney Brian Smith 443 
 So here’s, here’s how that works, it’s easy to do.  That’s a different issue than how 444 
Melaleuca extricates itself from the problem that’s been created.  So if we determine that, and we 445 
have ways, we have medical records, we have descriptions of what the person looks like, we 446 
have a Social Security number.  If we have a Social Security number that matches our person and 447 
their person and the person is described as a, you know, 5’4” female with blonde hair and the 448 
medical record or, that we get information from that.  A processor has also served them, so we 449 
know what they look like.  But the key here is, is how to get Melaleuca’s concern solved, and the 450 
way to do that is let us get the exact information that we need so they don’t have any heartburn 451 
over this, then their hands are tied.  If we say, let’s suppose the name turns out to be like Sally 452 
Smith with this Social Security number, and we determine that  is Sally Smith, 453 
then what happens is, is we’ll send out a garnishment saying Sally Smith with this Social 454 
Security number.  They’re going to go bingo.  And whether it’s right or not, that becomes our 455 
problem but then they’re absolved and they’re off the hook.  Then what happens is, is that we 456 
take their money.  If they don’t think it’s them, then they can file a claim of exemption and say 457 
hey, that’s not me.  But if it is them and they know that they’ve changed their name or, or they 458 
stole an identity or whatever the issue is, they then get to choose.  They’re in control.   459 

The real issue today is Melaleuca is saying yeah, we’ve got a matching Social Security 460 
number, we don’t have somebody by the name of “ ” in quotation marks, which 461 
means it’s probably close to that, so we’re not going to comply.  Okay.  Just tell me what it is.  462 
Well, we can’t tell you.  Okay.  Let’s do a deposition.  No, we’re not going to do that.  Well, we 463 
want you to do it another way with interrogatories or with something else.  We just want to do 464 
the deposition.  There may need to be follow up questions.  I anticipate it will be very, very 465 
short, much shorter than today’s hearing. 466 
 So for those reasons, Your Honor, it’s not oppressive, it’s not overly burdensome.  We 467 
clearly have a right to obtain this information from a discoverable source, they’ve got it.  We 468 
can’t get it from her, we’ve got the best we’ve gotten.  And so we would ask the court to either 469 
let us do our deposition in my office, or again, if they’re concerned about confidentiality, we’ll 470 
make the whole deposition stipulated to be confidential.  You can even sign a court order so we 471 
don’t expose anybody.  Or let’s bring them in here so I can get them under oath to ask questions 472 
about who this  is in relation to Social Security number.  And then we’ll have, 473 



 

 

we’ll be done.  And then we’ll send out another garnishment, and the first garnishment is just 474 
water under the bridge.  Unless the court has any questions for me. 475 
 476 
Judge Michelle Mallard 477 
 It still just seems to me that you’re getting the cart before the horse.  I mean, even under 478 
11717 you assume that this  is the , is their employee.  It says any person 479 
owning debts to this judgment debtor may essentially be examined.  And so you’re assuming that 480 
they do have that money. 481 
 482 
Attorney Brian Smith 483 
 Your Honor, they have told us we have a Social, we have a Social Security number for 484 
the judgment debtor. 485 
 486 
Judge Michelle Mallard 487 
 Right. 488 
 489 
Attorney Brian Smith 490 
 Okay.  They have told us they have an employee with that Social Security number.  I 491 
don’t care what the person’s name is.  Let’s call her John Doe or Jane Doe.  Doesn’t matter.  492 
With a matching Social Security number means they’re paying an employee and we have a 493 
Social Security number that says hey, our judgment debtor has got this employee, we’ve got this 494 
number.  That gets me easily past a rule 11 allegation, easily we’re acting in good faith, so would 495 
they be.  And so the point is, is I’m not assuming it, I’m doing it based on what they told me.  496 
And the code section says that we get to, any person owing debts to the judgment debtor.  Since 497 
we have a Social Security number for our judgment debtor that matches one of their employees – 498 
there’s no dispute about that – it thus appears that in fact Melaleuca does have money in its 499 
possession owed to the judgment debtor.  The only thing we’re fighting over is the technicality 500 
of what is the person’s name.  That’s what I’m trying to get to.  So we’re not, we’re not stepping 501 
on a limb whatsoever by this.   502 
 503 
Judge Michelle Mallard 504 
 Although you admit that lots of people use false Social Security numbers – 505 
 506 
Attorney Brian Smith 507 
 No. 508 
 509 
Judge Michelle Mallard 510 

– belonging to other people. 511 
 512 
Attorney Brian Smith 513 
 No, we’ve seen it – 514 
 515 
Judge Michelle Mallard 516 



 

 

 It’s not uncommon in your business to have Social Security numbers used by two people 517 
or different people, wrong people.   518 
 519 
Attorney Brian Smith 520 
 So here’s what we see.  We do see different, we will see, for example, two Social 521 
Security numbers being used by one person.  But what we see 100 to 1 to that is people changing 522 
their names.  So in terms of Social Security, the court seems to be fixed on, well, maybe the 523 
Social Security is wrong, number is wrong.  All the information we have is that that is the right 524 
Social Security number.  The information that we’ve got is she’s using a different name.  So if 525 
we would have sent our garnishment and just said we want to garnish the wages of the employee 526 
with this Social Security number, I’ll bet you they would have responded.  We’re sorry, we’re 527 
not even sure what her name is.  And this is the Social Security number, the judgment debtor, 528 
this is what we want.  They may have very well responded.  So the point is, is that we do have 529 
not just a good faith basis, we’ve got an admission from Melaleuca that the Social Security 530 
number for our judgment debtor is somebody that works for them.  All we’re fighting over now 531 
is, is the technical way to tell them what the person’s name is that they’re using today.  The only 532 
ones that really have that, well, the judgment debtor has, but they haven’t been truthful so far 533 
giving it to us, forthcoming I should say, is Melaleuca.  They’ve got it.  If they just tell us what 534 
the magic words are then we would say okay, we want this Social Security number for this 535 
person.  You’ve told us who it is and those match.  If that person turns out not to be the right one, 536 
they can file a claim of exemption, and if we get it wrong, we have statutes that protect them and 537 
they can get attorney’s fees and whatever it is and there’s liability for us.  That’s where the issue 538 
is. 539 
 540 
Judge Michelle Mallard 541 
 All right.  Thank you.  Mr. Law. 542 
 543 
Attorney Andrew Law 544 
 Your Honor, I just would like to address a couple of points.  First, Melaleuca has already 545 
invited plaintiff to close a simple solution, and when Melaleuca proposed that, frankly, opposing 546 
counsel laughed at Melaleuca and was not interested in proposing a simple solution that seems to 547 
be suggested here today.  Moreover, opposing counsel makes clear that if they think Melaleuca 548 
has been playing games here, they’re going to pursue Melaleuca for liability, and under the 549 
statute, as I explained Melaleuca simply can’t be liable for the underlying debt here.  So we’re 550 
still amenable to a solution short of a notice of deposition and a subpoena.  However – 551 
 552 
Judge Michelle Mallard 553 
 What is the solution you are proposing? 554 
 555 
Attorney Andrew Law 556 
 If they sent us a simple, single interrogatory that simply asked what the name for our 557 
employee was with the Social, we would have responded to that, as long as we’re going to be 558 



 

 

discharged from liability first.  Like the statute says.  Your Honor, there is, I’d also like to correct 559 
the record as to what – 560 
 561 
Judge Michelle Mallard 562 
 So, Mr. Smith, you don’t like the idea of sending them a one-line phrase saying what is 563 
the name of the employee who has the Social Security number? 564 
 565 
Attorney Brian Smith 566 
 Two things.  One is if we do that, they can be hyper technical and not give us exactly 567 
what we need.  So a couple of follow up questions might be helpful.  So in practice of law, in 568 
thirty years, very good trial attorneys never send out written depositions to third parties because 569 
they’re like interrogatories.  Unless you can sit there and ask follow up questions, you really 570 
don’t get good information.  Secondly, did you hear what he just said?  We’ll give you an 571 
interrogatory provided you release us from liability.  Your Honor, the court ought to, at this 572 
point, be wondering well why are they so worried about liability?  I think there’s something very 573 
technical going on.  We haven’t sought liability, but we also, this isn’t the proceeding today to 574 
decide that. 575 
 576 
Judge Michelle Mallard 577 
 Do you think Melaleuca is afraid of the liability of the one or two thousand dollars? 578 
 579 
Attorney Brian Smith 580 
 I think that they’d be more concerned about being liable for anything and how that would 581 
look publicly than they do about money.  They obviously don’t care about money.  But if they 582 
wrongfully withheld the garnishment and that would be litigated or determined, that might be a 583 
big problem for them.  And I’m not interested in embarrassing anybody or doing anything like 584 
that.  I want to just get my garnishment done.  But he’s just said it, we’ll give you an 585 
interrogatory if they agree to discharge us from liability.  But we don’t have to do that because 586 
we have, we didn’t even seek the procedure for them to get discharged from liability, because we 587 
never sought to litigate liability. 588 
 589 
Attorney Andrew Law 590 
 Your Honor, I’d like to address. 591 
 592 
Attorney Brian Smith 593 
 And this is not the procedure today on a motion to quash to even address the issue. 594 
 595 
Attorney Andrew Law 596 
 Your Honor, I’d like to address that, that exact issue.  Reading Idaho code 11722 there is 597 
no requirement that any exemption proceedings or any exception proceedings or any denial 598 
proceedings have taken place.  There is simply no requirements that the judgment creditor first 599 
move to exempt or accept or to otherwise deny the garnishment answer before that statute 600 
applies.  If they miss the three day window, Your Honor, the consequence is that Melaleuca’s 601 



 

 

garnishment answer is true and sufficient.  Moreover, the consequence is that Melaleuca must be 602 
discharged from liability.  That is simply the case.  And, Your Honor, to say that the general 603 
discovery statues somehow permit an end run around the garnishment statute is simply incorrect, 604 
even though the legislature passed this statute more than 100 years ago – it could have been 605 
changed last year, like counsel mentioned, but it wasn’t, and consequence is Melaleuca must be 606 
discharged from liability in this case.  Thank you.    607 
 608 
Attorney Brian Smith 609 
 If the court has any lingering questions over this that I could, that you would want me to 610 
respond to.  I will tell the court that there has been no case brought before this court challenging 611 
the sufficiency of what they did in that writ, therefore there is no procedure.  All they filed is a 612 
motion for protective order in which they seek to prevent us from doing the deposition and throw 613 
in.  Oh, and we’d like to be discharged from liability.  Under what, 11722?  There’s been no 614 
procedure filed under 11721 – 615 
 616 
Attorney Andrew Law 617 
 Again, Your Honor –  618 
 619 
Attorney Brian Smith 620 
 – that would allow that.  621 
 622 
Attorney Andrew Law 623 
 There is no requirement. 624 
 625 
Judge Michelle Mallard 626 
 Remember, one person at a time. 627 
 628 
Attorney Andrew Law 629 
 Excuse me, Your Honor.  There’s simply no requirement under the statute that they have 630 
to first bring proceedings.  That simply is not found in the language and you can read it – 631 
 632 
Attorney Brian Smith 633 
 Do you want to read it? 634 
 635 
Attorney Andrew Law  636 
 – [Inaudible: 0:41:58] if we want to.  637 
 638 
Judge Michelle Mallard 639 
 Stop, Mr. Smith.  Don’t interrupt, Mr. Law, either.  I, I’ve heard plenty from both of you. 640 
 641 
Andrew Brian Smith 642 
 Okay.   643 
 644 



 

 

Attorney Andrew Law 645 
 Thank you, Your Honor.  646 
 647 
Judge Michelle Mallard 648 
 All right.  Here’s what I’m going to do.  While it’s tempting just to [Inaudible: 0:50:12] 649 
Melaleuca’s motion and then let the parties appear and duke it out in District Court, I’m going to 650 
try and craft a solution that I think both abides by the law and decides the dispute so that nobody 651 
has to incur more costs.  I’m looking at page 2 of the motion filed by Melaleuca on the 22nd.  652 
And I’m going to grant the motion as regards to paragraph one and paragraph two, paragraph 653 
four.  I’m going to not rule on paragraph five at this point in time.  Under paragraph three, I’m 654 
going to enter an order requiring Melaleuca to answer an interrogatory from MRS that requests 655 
the name of the employee whose Social Security number is the one that has already been 656 
[Inaudible: 0:51:46].  That’s the Social Security number ending in – do you have it right there? 657 
 658 
Attorney Andrew Law 659 
 , Your Honor. 660 
 661 
Judge Michelle Mallard 662 
 .  Any questions or verifications about that, Mr. [Inaudible: 0:52:21] or Mr. Law, 663 
excuse me?  664 
 665 
Attorney Andrew Law 666 
 No, Your Honor. 667 
  668 
Judge Michelle Mallard 669 
 Mr. Zollinger?  670 
 671 
Attorney Brian Smith 672 
 Yeah, Mr. Smith. 673 
 674 
Judge Michelle Mallard 675 
 Sorry. 676 
 677 
Attorney Brian Smith 678 
 I would ask the court to state its grounds for denying us our ability to take a deposition.  679 
What are the specific grounds that, that motion was granted? 680 
 681 
Judge Michelle Mallard 682 
 I’m relying on the grounds stated in the motion filed by Melaleuca. 683 
 684 
Attorney Brian Smith 685 
 Okay.  Thank you, Your Honor. 686 
 687 



 

 

Attorney Andrew Law 688 
 And, Your Honor, if I could ask a clarifying question of the court. 689 
 690 
Judge Michelle Mallard 691 
 Sure. 692 
 693 
Attorney Andrew Law 694 
 Is it just the one interrogatory, but the court is letting us to answer?  I just want to be clear 695 
so we’re not [Inaudible: 0:52:57]. 696 
 697 
Judge Michelle Mallard 698 
 Yes. 699 
 700 
Attorney Andrew Law 701 
 One interrogatory. 702 
 703 
Attorney Brian Smith 704 
 Just one? 705 
 706 
Judge Michelle Mallard 707 
 I think that under 722, Melaleuca’s arguments are all accurate.  I think it’s also probably 708 
true that Mr. Smith – it would be helpful if your names weren’t both Brian.  But I think Mr. 709 
Smith is probably also correct that even if I grant you this relieve, he can come back in under 710 
32.717 if he believes that you have. 711 
 712 
Attorney Brian Smith 713 
 11717? 714 
 715 
Judge Michelle Mallard 716 
 Sorry, 11, 11717.  What did I say? 717 
 718 
Attorney Brian Smith 719 
 32.  We have [Inaudible: 0:53:37] I just wanted to clarify the number [Inaudible: 0:53:37] 720 
that you’re allowing. 721 
 722 
Judge Michelle Mallard 723 
 Yes. 724 
 725 
Attorney Brian Smith 726 
 And, Your Honor, just to be clear, are you saying that we are unable as judgment 727 
creditors to pursue our rights under 11717 and only are allowed to send interrogatory to 728 
Melaleuca? 729 
 730 



 

 

Judge Michelle Mallard 731 
 I am saying that under 11722, you did not properly file the three day notice of objection 732 
after they had filed their response.  But that under 11717 if you believe or if you can show, I 733 
guess I should say, that they owe debts to  whose Social Security number is 734 
whatever was put on there. 735 
 736 
Attorney Brian Smith 737 
 The judgment debtor. 738 
 739 
Judge Michelle Mallard 740 
 Yes.  That you may still be able to get discovery from them.  Like you said, you know, 741 
we can respond to this writ and you can send another writ saying, you know, garnish the 742 
paycheck of the person whose security, Social Security number is this.  That question is not 743 
[Inaudible: 0:55:05] so I’m not sure that you can do that, and you argue that you can do that, 744 
Melaleuca may have other things to say about that.  But that’s not my question.  I still believe 745 
that you may have the cart before the horse.  I mean, you may have to prove that they actually 746 
owe debts to your judgment creditor, not just an employee with that Social Security number, 747 
before you can actually engage in further discovery.  That’s why I’m limiting the discovery to 748 
you asking them what is the name of their employee with that Social Security number. 749 
 750 
Attorney Brian Smith 751 
 And that’s my question.  Are you saying that’s all we can do?  We do not, if I don’t want 752 
to do that for various reasons, if I want, because I think that that’s not what I want to do.  As a 753 
plaintiff – 754 
 755 
Judge Michelle Mallard 756 
 Because you want it to stand on your legal rights? 757 
 758 
Attorney Brian Smith 759 
 Well, we get.  The plaintiff, that’s the great thing about a plaintiff.  A plaintiff gets to 760 
choose how to litigate his case, and I really appreciate counsel telling us well here’s what we’re 761 
willing to do and not willing to do.  But the law really controls what a person does.  So I just 762 
want to make sure that if – I appreciate the court saying this is what you’re going to do.  In terms 763 
of the motion to quash, you’re saying we can’t do a deposition, but we are allowed to do an 764 
interrogatory which we always have. 765 
 766 
Judge Michelle Mallard 767 
 Which I have authority to do under the rules to limit discovery, correct? 768 
 769 
Attorney Brian Smith 770 
 That’s correct. 771 
 772 
Judge Michelle Mallard 773 



 

 

 And that’s what I am doing, and under the rules is limiting discovery to avoid cumulative 774 
– 775 
 776 
Attorney Brian Smith 777 
 And I [Inaudible: 0:56:29]. 778 
 779 
Judge Michelle Mallard 780 
 – cost to [Inaudible: 0:56:31]. 781 
 782 
Attorney Brian Smith 783 
 That’s why I’m trying to clarify this because rule 11717 is not a discovery tool.  It is a – 784 
 785 
Judge Michelle Mallard 786 
 No, it’s not. 787 
 788 
Attorney Brian Smith 789 
 So I’m wondering, and so I just want to know, if I decide I want to pursue that instead of 790 
in lieu of or both of them, if I want to do that instead of sending an interrogatory, which I now 791 
could do, I might hear – 792 
 793 
Judge Michelle Mallard 794 
 My order will prevent that. 795 
 796 
Attorney Brian Smith 797 
 Okay.  So my question is, is what, what is it that – they never even made a motion that 798 
we couldn’t seek a, not discovery.  All they’re trying to discover.  We now, if we want to do an 799 
Order of Examination of Melaleuca under 11717 which is a writ procedure, it’s an examination 800 
procedure, is the court saying that we can’t do that either? 801 
 802 
Judge Michelle Mallard 803 
 Mr. Law? 804 
 805 
Attorney Andrew Law 806 
 Melaleuca’s position would be that no, they cannot.  As the statute says, it has to be the 807 
case that Melaleuca owes money or property, and by operation of 11722, it’s true and sufficient 808 
that Melaleuca does not owe money or property to the named judgment debtor, so that’s simply 809 
not a tool that’s available to them in interrogatory.   810 
 811 
Attorney Brian Smith 812 
 Your Honor – 813 
 814 
Judge Michelle Mallard 815 



 

 

 I understand you disagree with that analysis, but that is the same analysis as mine, that 816 
they have denied that they have this money. 817 
 818 
Attorney Brian Smith 819 
 No, they haven’t. 820 
 821 
Judge Michelle Mallard 822 
 Okay.  They’ve denied, they’ve denied.  They’ve made, they’ve made an objection to the 823 
writ that you issued, the writ of garnishment.  They’ve made an objection and said we don’t have 824 
a person with this name employed by us. 825 
 826 
Attorney Brian Smith 827 
 Correct. 828 
 829 
Judge Michelle Mallard 830 
 You did not, you did not object to that and that – 831 
 832 
Attorney Brian Smith 833 
 I don’t have to. 834 
 835 
Judge Michelle Mallard 836 
 Well, I understand you say that, but I’m disagreeing with you and agreeing with 837 
Melaleuca that you do in order to – 838 
 839 
Attorney Brian Smith 840 
 In order to do discovery? 841 
 842 
Judge Michelle Mallard 843 
 In order to further proceed. 844 
 845 
Attorney Brian Smith 846 
 Wow.  Would the court please identify one statute or rule that says that we cannot 847 
proceed unless we’ve – 848 
 849 
Judge Michelle Mallard 850 
 [Inaudible: 0:58:32] Melaleuca. 851 
 852 
Attorney Brian Smith 853 
 Follow, unless we follow an exception under this rule, because I’ll tell the court I know 854 
I’m aware of nothing in the process that says that.  Under 11722 there’s nothing in there that says 855 
that we can’t proceed with discovery if we didn’t invoke that exemption, that, that write 856 
procedure.  Nothing.  And there’s nothing in there that says that if we don’t do that, then we’re 857 
then precluded under 1171 from bringing them into court to get additional information. 858 



 

 

 859 
Judge Michelle Mallard 860 
 Is there anything unclear about my ruling? 861 
 862 
Attorney Brian Smith 863 
 Yes. 864 
 865 
Judge Michelle Mallard 866 
 Mr. Smith, I’ve granted their motion paragraph one, two, four, I’m withholding five and 867 
I’m granting it in three to the extent that they have a protective order saying that you cannot 868 
permit, you cannot pursue further discovery except to send them an interrogatory saying what is 869 
the name of your employee with this Social Security number. 870 
 871 
Attorney Brian Smith 872 
 The only thing that’s left unclear is we haven’t conducted any discovery. 873 
 874 
Judge Michelle Mallard 875 
 Okay.   876 
 877 
Attorney Brian Smith 878 
 So it’s not a further discovery or more discovery.  The court has bought into their 879 
argument – 880 
 881 
Judge Michelle Mallard 882 
 All right. 883 
 884 
Attorney Brian Smith 885 
 – that all that’s discovery. 886 
 887 
Judge Michelle Mallard 888 
 Then I would say you can, you can engage in discovery to the extent of one interrogatory 889 
that says what is the name of the employee whose Social Security number – 890 
 891 
Attorney Brian Smith 892 
 And I understand that. 893 
 894 
Judge Michelle Mallard 895 
 [Inaudible: 0:59:49]. 896 
 897 
Attorney Brian Smith 898 
 And I accept that order.  What I do, still do not understand is under 11717, that is an 899 
examination procedure before the court.  Is the court saying that the court’s order is broad 900 
enough that we cannot even do that? 901 



 

 

 902 
Judge Michelle Mallard 903 
 That is what I’m saying, because I’m agreeing with their argument. 904 
 905 
Attorney Brian Smith 906 
 Okay.  And that’s the only part I’m left unclear.  I’m not trying to be difficult.  What is 907 
the basis in law to say because we did not accept under 11722, we’re now precluded from 908 
proceeding under 11717?  That’s all I’m asking for. 909 
 910 
Judge Michelle Mallard 911 
 As I am not a witness on a stand, I am not going to answer that.  I think I’ve fully 912 
explained my decision.  913 
 914 
Attorney Brian Smith 915 
 Perhaps opposing counsel can say what their basis is, because I haven’t heard any offered 916 
today. 917 
 918 
Judge Michelle Mallard 919 
 I think it’s clearly explained in their briefs.  Mr. Law, anything else? 920 
 921 
Attorney Andrew Law 922 
 No, Your Honor. 923 
 924 
Judge Michelle Mallard 925 
 I’m going to ask you to prepare the order.  Is there any clarification you need before you 926 
can draft such an order?  927 
 928 
Attorney Andrew Law 929 
 No, Your Honor. 930 
 931 
Judge Michelle Mallard 932 
 When can you have it to me? 933 
 934 
Attorney Andrew Law 935 
 I’ll have it today, Your Honor. 936 
 937 
Judge Michelle Mallard 938 
 All right [Inaudible: 1:00:50]. 939 
 940 
Attorney Andrew Law 941 
 Thank you. 942 
 943 
Attorney Brian Smith 944 



 

 

 May I be excused, Your Honor? 945 
 946 
Judge Michelle Mallard 947 
 Once again, I thank both parties for bringing at least an interesting legal issue before me, 948 
which is rare in my [Inaudible: 1:00:57] position. 949 
 950 
Attorney Brian Smith 951 
 Thank you, Your Honor. 952 
 953 
Judge Michelle Mallard 954 
 We’ll be in recess.  And if I could see Mr. Tolson.  Mr. Tolson, did you have opposing 955 
counsel here?  [Inaudible: 1:01:11]. 956 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
 

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
 
 
MEDICAL RECOVERY SERVICES, LLC, 
An Idaho limited liability company, 
 

Plaintiff, 
 

vs. 
 

 
 

 Defendant. 
 

 
 

Case No.  
 
 

 MEMORANDUM IN SUPPORT OF 
MOTION TO DISALLOW PLAINTIFF’S 
SUPPLEMENTAL ATTORNEYS’ FEES 

AND COSTS 
 
 
 
  

 

Defendant , now known as  (“ ” or “Defendant”), by and 

through her counsel of record, hereby files this Memorandum in Support of her Motion to Disallow 

Plaintiff Medical Recovery Services, LLC ‘s (“MRS”) Supplemental Attorneys’ Fees and Costs 

(Fee and Cost Application) submitted by MRS (the “Application”). MRS’s supplemental 

attorneys’ fees and costs should be disallowed because (1) the Application was not properly 
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submitted in accordance with the Idaho Rules of Civil Procedure and (2) even if MRS properly 

pursued these fees and costs in accordance with the Idaho Rules of Civil Procedure, the fees and 

costs sought by MRS are unreasonable. 

BACKGROUND FACTS 

MRS seeks a supplemental award of attorneys’ fees and costs in the amount of $5,583.25 

for collection efforts on a default judgment for a $294 debt. In January 2018, MRS filed a 

Complaint against “ ,” seeking to collect $294 (the “principal amount owing”) plus 

interest on a “debt and all contractual rights” assigned by “Intermountain Emergency Physicians” 

to MRS “for the purpose of collection.” Complaint. Shortly after filing the Complaint, in early 

February 2018, MRS obtained a default judgment against Defendant in the amount of $976.41, 

which included the principal, interest, and attorneys’ fees of $294. Default Judgment; Plaintiff’s 

Brief in Support of Motion for Reconsideration. On April 6, 2018, this Court granted MRS’s 

Motion for Reconsideration and issued an Amended Default Judgment in the amount of $1,082.41, 

which included additional attorneys’ fees and other costs. Amended Default Judgment. 

Unbeknownst to Defendant, on April 13, 2018, MRS issued a Writ of Execution and Order 

for Continuing Garnishment in the amount of $1,105.71, which included the judgment amount, 

interest, and costs. Writ of Execution and Order for Continuing Garnishment. In late April 2018, 

Melaleuca received the garnishment documents from the Bonneville County Sherriff’s Office 

(“BCSO”) in the amount of $1,146.66.  Affidavit of J. Andrew Law in Support of Motion of Non-

Party Melaleuca, Inc. for Protective Order and/or Quash Plaintiff’s Notice of Deposition and 

Subpoena Duces Tecum (“Law Aff.”), Exhibit A. Also, unbeknownst to Defendant, Melaleuca 

responded to the garnishment stating that it did not have in its possession or under its control any 
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money or property belonging to a “ ,” the defendant named in this instant action. Id. 

at Exhibit. B-2. 

On June 20, 2018, counsel for Melaleuca reached out to MRS’s counsel to inform MRS 

that the Subpoena and Notice was not proper under Idaho law.  Id. at Exhibit G. Melaleuca’s 

counsel invited Mr. Zollinger to propose a solution that would resolve the dispute. Mr. Zollinger 

did not respond to this invitation.  Law Aff at ¶ 8.  

Sometime thereafter, MRS served on Melaleuca a “Subpoena Duces Tecum Pursuant to 

Rule 30(b)(6)” and a “Notice of Taking Deposition Pursuant to Rule 30(b)(6).” Law Aff. at Exhibits 

E, F. On July 2, 2018, Melaleuca filed a motion with this Court seeking, among other things, to 

have the Court “[d]eclare that Melaleuca is discharged from any liability under the garnishment 

statute at the cost of Plaintiff for purposes of Plaintiff’s garnishment attempts against ‘  

.’” Motion of Non-Party Melaleuca for Protective Order and/or to Quash Plaintiff’s Notice 

of Deposition and Subpoena Duces Tecum. MRS opposed this Motion.   

After full briefing by the parties and a hearing that was held on July 17, 2018, this Court  

(1) Declared that “Melaleuca’s Garnishment Answer [was] ‘true and sufficient’” under Idaho Code 

§ 11-722; (2) Discharged Melaleuca from any liability in this case; (3) Permitted plaintiff to ask 

Melaleuca the name of the employee with the Social Security number found in Plaintiff’s Notice 

of Garnishment.; (4) Quashed Plaintiff’s Subpoena and Notice; and  

(5) Reserved judgment on whether Melaleuca could seek its reasonable expenses in connection 

with its motion. 

Thereafter, MRS (via BCSO) served Melaleuca a second set of garnishment documents in 

the amount of $1,272.55 on or about September 21, 2018. Based upon this second garnishment, a 
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portion of Defendant’s paycheck has been garnished to pay the judgment amount.   

  On March 15, 2019, MRS filed the Application seeking supplemental attorneys’ fees and 

costs in the amount of $5,583.25, of which $5,329.25 includes: 

1.  $4,333.25 in fees related to MRS’s dispute with Melaleuca (including re-obtaining/serving 

garnishment documents); 

2. $581.25 in fees related to MRS’s efforts to increase the initial attorney fee award by $106;  

3. $47.50 for “[r]eceipt and processing of garnishment payment[s].”; and 

4. $244.25 in attorneys’ fees and cost incurred by MRS in pursuing collection of fees and cost 

under the application. 

5. $119.00 in “costs” identified on Exhibit “A” to the Declaration in Support of Application 

for Award of Supplemental Attorneys’ Fees.  

6. An award of  attorneys’ fees, expenses, and costs, pursuant to Idaho Code Sections 

12-101 and 12-121, together with such additional rules and/or statutes as may be 

applicable, as she has been required to retain counsel to file this Motion.  

7. All other relief to which  may be entitled and such further relief as the Court 

determines is warranted. 

BASIS FOR OBJECTION AND DISSALLOWANCE 

I. MRS’s Application for Supplemental Attorneys’ Fees Was Not Properly Submitted 

in Accordance with the Idaho Rules of Civil Procedure.  

In its Application, MRS seeks, pursuant to Idaho Code Sections 12-120 (5) and (3), and 

I.R.C.P. 54(d)(1), an award of supplemental attorneys’ fees and costs.   

Idaho Code Section 12-120(5) provides that when a party is entitled to reasonable 
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attorneys’ fees and costs under subsection (3), such party shall also be entitled to reasonable 

postjudgment attorneys’ fees and costs incurred in attempting to collect the judgment. However, 

the proper mechanism to pursue attorneys’ fees pursuant to Idaho Code Section 12-120 is under 

I.R.C.P. 54(e)(1), which provides that a party may seek an award of reasonable attorneys’ fees that 

may be awarded pursuant to a statute. As stated above, in its Application, MRS seeks an award of 

attorneys’ fees (and costs) pursuant to I.R.C.P. 54(d), not I.R.C.P. 54(e)(1). This is an improper 

basis to seek attorneys’ fees as I.R.C.P. 54(d) permits a party only to seek costs, not attorneys’ 

fees.  

Accordingly, MRS’s request for an award of attorneys’ fees under I.R.C.P. 54(d) should 

be disallowed because MRS’s pursuit for attorneys’ fees under this rule is improper.  

II. Even if MRS Properly Pursued Attorneys’ Fees, the Attorneys’ Fees and Costs Sought 

are Unreasonable and Should be Disallowed.  

 In determining the reasonableness of MRS’s postjudgment collection, the Court may 

consider the party’s efforts as set by I.R.C.P. 54(e)(3), including the time and labor required, the 

prevailing charges for like work, the amount involved, the results obtained, and any other factor 

which the court deems appropriate in the particular case. 

It cannot be ignored that if MRS would have had the correctly named “ ” as 

a defendant (as opposed to ), or accepted Melaleuca’s offer to work on a solution, 

MRS would have been in a position to effectuate the original garnishment and avoid incurring 

unnecessary fees and costs.  Instead, MRS unnecessarily (and unsuccessfully) litigated 

Melaleuca’s original Garnishment Answer, which this Court found was unequivocally “true and 
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sufficient”, and even reserved judgment on whether Melaleuca could seek its reasonable expenses 

in connection with its motion. 

MRS’s failed attempt to take Melaleuca to task on its Garnishment Answer should not be 

considered a reasonable effort to collect on Defendant’s judgment for a $294 debt. Accordingly, 

even if MRS is allowed to amend or resubmit its Application properly under I.R.C.P. 54(e)(1), this 

Court should disallow all fees and costs incurred by MRS in contesting and litigating the 

sufficiency of Melaleuca’s original Garnishment Answer. MRS seeks to recover a total of 

$4,333.25 for its unsuccessful garnishment efforts. These amounts are itemized from MRS’ 

attorneys’ May17, 2018 billing entry through its September 4, 2018 billing entry. See Exhibit “B” 

Bryan D. Smith’s Declaration of support of the Application.  Additionally, this Court should 

disallow the itemized costs under Exhibit “A” that relate to MRS’ unsuccessful challenge to the 

sufficiency of Melaleuca’s Garnishment Answer. Further, because a bulk of the fees and costs 

sought by MRS relate to unnecessary costs incurred by its contesting the Garnishment Answer, 

Defendant cannot be responsible for fees and costs incurred by MRS in pursuing the collection of 

such fees under a postjudgment application, which to date, amount to $244.25 in attorneys’ fees 

and to the extent of such costs incurred by MRS as itemized under Exhibit “A” of Bryan D. Smith’s 

Declaration of Support of the Application. 

Additionally, MRS seeks an award which includes $47.50 for reviewing and processing of 

garnishment payments. These costs should be disallowed because they are unreasonable as this 

function is purely administrative and requires no legal skill or experience to perform.   

Finally, the Court should disallow $581.25 in fees related to MRS’s efforts to increase the 

initial attorney fee award by $106. By any standard of reasonableness, should not be required 
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to be responsible in $581.24 in attorneys’ fees incurred by RMS to increase its attorney fee award 

by a mere $106.   

REQUEST FOR RELIEF 

As detailed herein, Defendant respectfully requests that the Court disallow MRS from 

recovering $5,329.25 in attorneys’ fees and costs it seeks in its Application.   

DATED this 2nd day of April, 2019. 
 
     SNELL & WILMER L.L.P. 
 
 

 /s/ Andrew Hawes     
Andrew Hawes 
Attorney for  

 
 

  



4833-1082-1009 
 

MEMORANDUM IN SUPPORT OF MOTION TO DISALLOW PLAINTIFF’S SUPPLEMENTAL 
ATTORNEYS’ FEES AND COSTS 

 

CERTIFICATE OF MAILING 
 
 I hereby certify that on this 2nd day of April 2019, a true and correct copy of the 
foregoing, MEMORANDUM IN SUPPORT OF MOTION TO DISALLOW ATTORNEYS’ 
FEES AND COSTS was served via E-mail and U.S. Mail addressed as follows: 
 

Brian N. Zollinger, Esp. 
SMITH, DRISCOLL & ASSOCIATES, PLLC 
414 Shoup Ave. 
P.O. Box 50731 
Idaho Falls, ID 83405 
bnz@eidaholaw.com 
 

 
          
  
       /s/ Andrew Hawes    
                   Andrew Hawes 
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Andrew Hawes, ISB #5183 
SNELL & WILMER L.L.P. 
Key Business Center 
702 West Idaho Street, Suite 1100 
Boise, Idaho 83702 
Telephone: (208) 472-8828 
Fax: (208) 947-5910 
ahawes@swlaw.com  
 
Attorneys for Defendant,  
 

 
 
 
 

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 
 

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 
 
 
MEDICAL RECOVERY SERVICES, LLC, 
An Idaho limited liability company, 
 

Plaintiff, 
 

vs. 
 

 
 

 Defendant. 
 

 
 

Case No.  
 
 

 MOTION TO DISALLOW 
PLAINTIFF’S AMENDED 

APPLICATION FOR AWARD OF 
SUPPLEMENTAL ATTORNEYS’ FEES 

AND COSTS 
 
 
 
  

 

 COMES NOW , also known as  (“ ”), pursuant to 

I.R.C.P. 54(e)(6), 54(d)(6) and I.R.C.P. 7(b)(1), and hereby submits this Motion to Disallow 

Plaintiff’s Amended Application for Supplemental Attorneys’ Fees and Costs as submitted by 

Plaintiff in Plaintiff’s Amended Application for Award of Supplemental Attorneys’ Fees and 

Costs.   
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  specifically requests the Court issue an order disallowing the following fees 

submitted in Plaintiffs Amended Application for Award of Supplemental Attorneys’ Fees and 

Costs:  

1. $4,333.25 in fees related to Plaintiffs’ dispute with Melaleuca in contesting and 

litigating the sufficiency of Melaleuca’s Garnishment Answer; 

2. $585.25 in fees related to Plaintiff’s efforts to increase the initial attorney fee 

award by $106. 

3. $47.50 in costs associated in receiving and processing garnishment payments; 

4. $244.25 in attorneys’ fees and costs incurred by Plaintiff in pursuing collection 

of fees and costs under the Application for Award of Attorneys’ fees and costs.  

5. $119.00 in costs identified on Exhibit “A” to the Declaration in Support of 

Application for Award of Attorney’s fees, to the extent such costs were incurred by Plaintiff’s 

in pursuing the items 1-4 as outlined above.  

6. Any fees and costs incurred and identified by Plaintiff in submitting and 

pursuing Plaintiff’s Amended Application for Award of Supplemental Attorneys’ Fees and 

Costs.  

7. Any fees and costs incurred and identified by Plaintiff in engaging in discovery 

and/or participating in an evidentiary hearing as to the reasonableness of the fees and costs 

described above, if leave is granted to allow Defendant to pursue discovery and/or the Court 

holds an evidentiary hearing as to the reasonableness of fees and costs.   

  also specifically requests:  

8. An award of ’ attorneys’ fees, expenses, and costs, pursuant to Idaho 

Code Sections 12-101 and 12-121, together with such additional rules and/or statutes as may 

be applicable, as she has been required to retain counsel to file this motion. 
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9. All other relief to which  is entitled and such further relief as the Court 

determines is warranted. 

 This Motion is supported by the Memorandum in Support of Motion to Disallow 

Plaintiff’s Amended Application for Award of Supplemental Attorneys’ Fees and Costs, as 

well as the pleadings and records filed herein, and such other evidence as may be presented at 

or prior to any hearing on this Motion.  Oral argument is requested, and a hearing date has 

been reserved.  Plaintiff’s counsel has not objected to the filing of this Motion.   

 
DATED this 16th day of April, 2019. 
 
     SNELL & WILMER L.L.P. 
 
 

 /s/ Andrew Hawes     
Andrew Hawes 
Attorney for  
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CERTIFICATE OF MAILING 
 
 I hereby certify that on this 16th day of April 2019, a true and correct copy of the 
foregoing, MOTION TO DISALLOW PLAINTIFF’S AMENDED APPLICATION FOR 
AWARD OF SUPPLEMENTAL ATTORNEYS FEES’ AND COST was served via Idaho 
Court Electronic Filing System and U.S. Mail addressed as follows: 
 

Brian N. Zollinger, Esp. 
SMITH, DRISCOLL & ASSOCIATES, PLLC 
414 Shoup Ave. 
P.O. Box 50731 
Idaho Falls, ID 83405 
 

 
          
  
       /s/ Andrew Hawes    
                   Andrew Hawes 
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE 

 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE 

 
 
MEDICAL RECOVERY SERVICES, 
LLC, 
An Idaho limited liability company, 
 

Plaintiff, 
 

vs. 
 

, 
 

 Defendant. 
 

 
 

Case No.  
 
 

LIMITED OBJECTION TO 
PLAINTIFF’S OPPOSITION TO 

DEFENDANT’S MOTION TO 
DISALLOW PLAINTIFF’S 

SUPPLEMENTAL ATTORNEY FEES 
AND COSTS 

 
 
 
  

 COMES NOW , now known as  (“ ” or 

“Defendant”), by and through counsel of record, and hereby submits this limited objection 

to Plaintiff Medical Recovery Services, LLC’s (“MRS”) Opposition to Defendant’s Motion 

to Disallow Plaintiff’s Supplemental Attorney Fees and Costs (“Opposition”).  

Electronically Filed
4/19/2019 4:07 PM
Seventh Judicial District, Bonneville County
Penny Manning, Clerk of the Court
By: Melissa Huston, Deputy Clerk
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I. RELEVANT BACKGROUND 

On March 15, 2019, MRS filed its Application for Award of Supplemental Attorney’s 

Fees and Costs (the “Original Application”), seeking $5,464.25 in attorney’s fees and 

$119.00 in costs, a total of $5,583.25. On April 2, 2019,  filed her Motion to Disallow 

Plaintiff’s Supplemental Attorneys’ Fees and Costs (“Original Motion to Disallow”). On 

April 5, 2019, MRS filed its Amended Application for Award of Supplemental Attorney’s 

Fees and Costs (the “Amended Application”) to correct a mistake MRS made in the Original 

Application. Thereafter, on April 15, 2019, MRS filed its Opposition challenging the 

Original Motion to Disallow. MRS did this despite the fact that it already had filed its 

Amended Application, which essentially replaced the Original Application. But since the 

Opposition contains inaccuracies,  submits this limited objection to correct the record. 

II. OBJECTION 

In an effort to correct the record,  respectfully submits this limited objection to 

MRS’s Opposition. In the Opposition, MRS makes the following claims: 

1. “On May 7, 2018, MRS issued a demand letter to Melaleuca for failure to 

respond to the garnishment.” (Opposition, at 2.) 

2. “Melaleuca continued to refuse to process the garnishment, stating that the 

last name did not match that of their employee.” (Id.) 

3. “On July 2, 2018, MRS served a Notice of Taking Deposition and Subpoena 

Duces Tecum on Melaleuca.” (Id.) 

4. “On July 17, 2018, the Court denied the protective order sought by 

Melaleuca, but also limited MRS’ request for discovery to a single interrogatory.” (Id.) 
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5. “On August 29, 2018, MRS issued a Meet and Confer letter to Melaleuca due 

to no response to the interrogatory.” (Id. at 2-3.) 

6. “After speaking with Counsel for Melaleuca, MRS identified that the 

defendant had gone by the following surnames: .” (Id. at 

3.)  

7. “On September 4, 2018, MRS issued a Writ of Execution to be issued on all 

4 potential aliases the defendant had gone by.” (Id.) 

These claims are inaccurate. First,  cannot find any record that MRS sent a 

demand letter on May 7, 2018, or any correspondence from MRS that was based upon 

Melaleuca’s “failure to respond to the garnishment.” (Opposition, at 2.) However,  was 

able to obtain a copy of a May 18, 2018 letter from MRS to Melaleuca, wherein MRS 

claimed that “although [Melaleuca] ha[d] returned the Interrogatories as required by Idaho 

law, you have failed to pay the sheriff wages you owed to  as under Idaho 

law . . . .” (05/18/2018 Letter from Bryan Zollinger to Melaleuca, a copy of which is attached 

hereto as Exhibit “A.”) In this letter, MRS expressly admits that Melaleuca responded to the 

garnishment in compliance with Idaho law. 

Second, despite MRS’s assertion to the contrary, Melaleuca did not refuse to process 

the garnishment. Melaleuca processed the garnishment by responding to the garnishment 

interrogatories. In its garnishment response, Melaleuca stated that it did “not have in its 

possession or under its control any money or property belonging to a ‘  . . . .’” 

(Melaleuca’s Garnishment Response, a copy of which is attached hereto as Exhibit “B.”) 

Melaleuca then stated that it “has an employee whose Social Security number matches the 
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Social Security number on the Notice of Continuing Garnishment, that employee’s name is 

not ‘ ’ in Melaleuca’s records.” (Id.) Melaleuca appropriately processed the 

garnishment and responded to the interrogatories. In fact, the Court has previously held that 

“Melaleuca’s Garnishment Answer is ‘true and sufficient’ . . . . [and] Melaleuca is 

discharged from any liability under the garnishment statute for any purposes of Plaintiff’s 

garnishment attempts against ‘ ’. . . .” (7/24/2018 Order.) 

Third, MRS represents that it “served a Notice of Taking Deposition and Subpoena 

Duces Tecum on Melaleuca” on July 2, 2018. (Opposition, at 2.) In reality, MRS served its 

deposition notice on June 8, 2018. (See Notice of Taking Deposition Pursuant to Rule 

60(B)(6) [sic], a copy of which is attached hereto as Exhibit “C.”) 

Fourth, MRS inaccurately represents that “the Court denied the protective order 

sought by Melaleuca . . .” (Opposition, at 2.) The Court did just the opposite. It granted the 

protective order and held that “Plaintiff’s Notice of Taking Deposition Pursuant to Rule 

60(b)(6) [sic] and Subpoena Duces Tecum Pursuant to Rule 30(b)(6) are quashed.” 

(7/24/2018 Order.) 

Fifth,  cannot find any record that MRS sent a Meet and Confer letter to 

Melaleuca on August 29, 2018 “due to no response to the interrogatory.” (Opposition, at 2-

3.) And the record is clear that Melaleuca responded to MRS’s supplemental interrogatory 

on August 27, 2018. (See Response and Objections to Plaintiff’s First Set of Interrogatories 

to Melaleuca, Inc., a copy of which is attached hereto as Exhibit “D.”) Thus, there would be 

no need for an August 29, 2018 meet and confer letter. 

Sixth, MRS seems to imply that it learned that  had gone by different surnames 
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from Melaleuca “[a]fter speaking with Counsel for Melaleuca.” (Opposition, at 3.) This is 

inaccurate. On September 19, 2018, MRS first identified other surnames that  may have 

had in her life. (See Notice of Continuing Garnishment, a copy of which is attached hereto 

as Exhibit “E.”) And MRS’s representation that the garnishments was “issued on all 4 

potential aliases the defendant had gone by” is inaccurate. (Opposition, at 3.)  has had 

three different surnames: her maiden name, her first married name, and her second married 

name. (See Affidavit of , at ¶¶ 2-7, a copy of which is attached hereto as 

Exhibit “F”.) These were ’ legal names, not aliases. (Id. at ¶ 6.)  has never gone 

by the name , and she has never changed her last name other than after a 

marriage or divorce. (Id. at ¶ 7.)  strongly objects to MRS’s attempts to mischaracterize 

the facts. 

III. CONCLUSION 

As detailed herein, MRS’s Opposition contains many inaccuracies. Accordingly, 

 submits this Limited Objection to correct the record in advance of the hearing 

scheduled on April 22, 2019. 

 
DATED this 19th day of April, 2019. 
 
     SNELL & WILMER L.L.P. 
 
 

 /s/ Andrew Hawes     
Andrew Hawes 
Attorney for  
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CERTIFICATE OF MAILING 
 
 I hereby certify that on this 19th day of April 2019, a true and correct copy of the 
foregoing, LIMITED OBJECTION TO PLAINTIFF’S OPPOSITION TO 
DEFENDANT’S MOTION TO DISALLOW PLAINTIFF’S SUPPLEMENTAL 
ATTORNEY FEES AND COSTS was served via E-mail and U.S. Mail addressed as 
follows: 
 

Brian N. Zollinger, Esp. 
SMITH, DRISCOLL & ASSOCIATES, PLLC 
414 Shoup Ave. 
P.O. Box 50731 
Idaho Falls, ID 83405 
bnz@eidaholaw.com 

 
 
          
  
       /s/ Andrew Hawes    
       Andrew Hawes 
  

 
 

 






