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ACT No V OF \940

[PASSED BY THE INDIAN LEGISLATURE]

" (Received the assent of the Governor General on - the
: llth March, 1940)

An Act to provide for the registration and more
effective protection of Trade Marks.

HEREAS it is eitped ient to provide for the regis-
tration and more effective protection of trade
‘marks ; : a

It is hereby enacted as follows :—

CHAPTER 1.

PRELIM]NARY

1. (1) This Act may be called the Trude Marks Short title,
Act, 1940, Commensement

(2) It extends to the whole of British India.

(3) This section and section 85 shall come into
force at once; the remaining provisions of the Act
shall come into force on such date as the Central
* Government may, by notification in the official Gazette,
appoint in this behalf. ;
2. (1) In this Act, unless there is anything repug- Deﬂnittons,
nant in the subject or context,—
(#) * assooiated trade marks ” means trade marks
deemed to be, or required to be registered
as, associated trade marks under this Aot ;
(b) ** certification trade mark ” means & mark
adapted in relation to any goods to dlstlngulsh .
in the oourse of trade goods certified by any
person in respect of origin, ma.terlal modse
of manufacture, - quality, ‘acouracy or other
' characteristic,

b
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“characteristic, from goods not so certified and

" registrable a8 such under the pluvlsxons.

of Clapter VIII in respecb “of those goods in
the name, as proprietor of the certification
trade mark, of that _person ;

(¢) « District Court ” has the meaning assigned
to it in the Code of Civil Procedure, 1508;

(d) « High Court * means a High Court as defined

in sub-section (I) of section 219 of the
Government of Indi@ Act, 1935 ;

“(e) * limitations”’ (with its grammatical varia-

tions) means “any limitations of the  ex-
clusive right to the use of a trade mark
given by the registration of a person as pro.
prietor thereof, including Iimitations of

" that right as to mode of use, as to use in
relation to goods to be sold or otherwise
traded in within British India, or as to uge
in relation to goods to be exported to any
market outside British India ;

(f) «mark ” includes a device, brand, heading,
label, ticket, name, signature, word, letter
or numeral or any combination thereof ;

(g) ** permitted use ” means the use of a trade

mark by a registered user thereof in relation
to goods with which he is connected in ‘the
course of trade and in respect of which for

the time being the trade mark remains re-.
gistered and he is registered as a registered .

user, being use such as to comply with any
‘conditions or restrictions. to which his re-
gistration'is subject ;

(k) * prescribed ** means prescribed by rules
made, in relation to proceedings before a
High Court, by such High Court, and in
.other cases, by the Central Government ;

(4) * registered. ”’ (with .its grammatical varia-
tions) means registered under this Act ;

(4) “registered trade mark” means a trade

mark which is actually on the register ;

V of 1808,

(k) ““registered

26 - Geo.
ch, 2.

By
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(k) ‘¢ registered user’> means & person who is for
the time being registered as such under
section 41 ; :

 (Iy ¢ trade mark ” means- & mark used or pro:
‘posed to be used in relation to goods for the

" purpose of indicating or soas to indicate a
connection in the course of trade between .

the goods and some person having the right,
either as proprietor or as registeved user,
to use the mark whether with or without
any indication of the identity of that person ;

3

(m) ¢ transmission ” means transmission by
operation of law, devolution on the personal
representative of a deceased person and any
other mode of transfer, not. being assign-
ment ;

(ny ¢ tribunal ” means the Registrar or, as the
case may be, the Court before which the
proceeding conoerned is pending.

(2) References in this Act to the use of a mark shall
be counstrued as references to the use of a printed or
other visual representation of the mark, and references

. herein to the use of a mark in relation to goods shall
be construed as references to the use thereof upon, or

in any other relation whatsoever t0, such goods.

8. The provisions of this Act shall be in addition ap
[d

plication
other ‘laws

to, and not in derogation of the provisions-of any other not barred,

* law for the time being in force.

CHAPTER 1I.

Tre REGSTER AND CONDITIONS FOR REGISTRATION.

4. (I) For the purposes of this Act there shall be The reglstor of
established at the Patert Office a Trade Mark Registry, - ado marks. .

and a record called the Register of Trade Marks (in this
Act referred to as the register) shall be kept thereat
wherein shall be entered all registered trade marks with
the names, addresses and%*escriptions‘_of their proprie-
tors, notifications of assignments and transmissions,
the names, addresses and descriptions of registered

' users,

T
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users, disclaimers, conditions, limitations, and such '
other matters relating to registered trade marks as

- may be prescribed, bub-there shall not be-entered in the

Tegister any motice of any trust- express, implied or.
constructive, nor shall any such notice be recelvable by
the Reglstmr

(2 Sub]ect to the supermtendence and direction of
the Central Government, the register shall be kept
under the control and management of the Controller -
of Patents and Designs, who shall for the purposes of
this Act be called the Registrar of Trade Marks and is

in this Act referred to as the Registrar.

(3) The register shall at all convenient times be

. open to the inspection of the public, ‘subject to such -

Regfstration to
be in respect of
particular
goods.

. Distinctiveness
requigite for
regigiration,

conditions and restrictions as may be prescribed.

5. (1) A trade mark may be registered only in res-

* pect of particular goods or classes of goods.

(2) Any question arising as to the class within which
any goods fall shall be determined by the Registrar
whose decision in the matter shall be final.

6. (1) A trade mark shall not be reglstered unless
it contams or consists of at least one of the following

. esseéntial particulars, namely :—

(a) the name of a company, individual, or firmu, .
represented in a special or particular man.
ner ; '

. (b) the signature of the applicant for registra-

" tion or some predecessor in his business ;

~ (¢) one or more invented words ;

(d) one or more words having no direct réference
to the character or quality of the goods,
and not being, according to its ordinary
signification, a geographical name or sur-.
name or the name of a sect, caste or tribe
in India ; :

(e ) any other distinotive mark provided that
_& name, signature, or any word, other than
such as fall within the descriptions in' the
above clauses, shall not be registrable except
upon evidence of its distinctiveness.

' (2) For
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(2) For the purposes of this section, the expression
* distinctive *’ means adapted, in relation to the goods
in respect of which-a-trade mark is proposed to be regis- .
tered, to distinguish goods with which the proprietor’.
. of the trade mark is or may be connected in the course
of trade from goodsin the case of which no such connec-
tion subsists, either generally or, where the trade mark
is proposed to be registered subject to limitations, in -
relation to use within the extent of the registration.

(3) In determining whether a trade maxk is adapted
to distinguish as aforesaid, the tribunal may have re-
gard to the extent to which—

(a) the trade mark is mherently so adapted to
distinguish, and ‘

(b) by reason of the use of the trade m@rk or
of any other circumstances, the trade mark
is in fact so adapted to distinguish :

Provided that in the case of a trade mark which has

- been continuously used (either by the applicant for
registration or by some predecessor in his business, and
either in its original form or with additions or alterations
not substantially affecting its identity) in relation to
the same goods as those in relation to which registration
is applied for, during a period from a date prior to
the 25th day of February, 1937, to the date of applica-

. tion for registration, the Registrar shall not refuse re-

: gistration by reason only of the fact that the trade mark

is not adapted to distinguish as aforesaid, and may

acoept evidence of acquired distinctiveness as entitling

the trade mark to registration.

7. {I) A trade mark may be limited wholly or in [imitation es

part to one or more specified colours, and any such

linmitation shall be taken into consideration by any

tribunal having to decide on the dlstmctwe character

of the trade mark. :

(2) Sofar as a trade mark is registered without limita.
tion of colour it shall be deemed to be registerod for
all colours,

8. No
9 .
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8 No trade mark nor part of a trade mark shall be

~certaln matter. registered which consists of, or contains, any seanda.lous .

Ute of names
of chemical

eiements
barred.

Prohibition
of teglstra-
‘tlon of
jdentical
or similar

trade mark,

- design, or any matter the use of which would—

(@) by reason of its being likely to deceive or
to cause confusion or otherwise, be disen-
titled to protection in a Court of justice ;
or : : :

(b) be likely to hurt the rehgnous susceptibilities
of any class of His Majesty’s subJects ;

- or

(c) be contrary to any law for the tims being in
force or to morality.

9. No word which is the commonly used and accept-
ed name of any single chemical element or single chemi-

- cal compound (as distinguished from a mixture) shall

be registered as a trade mark in respect of a chemical

substance or preparation, and any such registration

shall, notwithstanding anything in section 24, be deem-
ed for the purposes of section 46 to be -an entry made
in the: registei' without sufficient canse or an entry wrong-
ly remaining on the register, as the circumstances may
requn-e : :

Provided that this section shall not a,pply to a word

“which is used to denote ‘only a brand or make of the

element or compound as made by the proprietor or a
registered user of the trade mark, as distinguished from

- the element or compound as made by others, and in

association with a suitable nams or desomptlon open to
the public use. :

10. (1) Save as provided in sub-section (2), no trade
mark shall be registered in respect of any goods or des-
cription of goods which is identical with a trade mark
belonging to a different proprietor and already on the
register in respect of the same goods or description of
goods, or which so nearly resembles such trade mark -
as to be likely to deccive or cause confusion.

(2) In case of honest concurrent use or of other spe-
cial circumstances which, in the opinion of the Regia-
trar, make it proper so to do he may permit the registra-
tion by more than one proprietor of trade marks which

: are

10
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~-gre-identical or ne@rly resemble each other in respect

of the same goods or description of goods, subject-to . '

such oconditions and limitations, if any, as the Regis-
trar may think fit to 1mpose

(3) Where separate applications are made by differ.
ent persons to be registered as proprietors respectively
of trade marks which are identical or nearly resemble
each other, in respect of the same goods or deseription
of goods, the Registrar may refuse to register any of

them until their rights have been determined by a com-
petent Court, '

il. (0) Where the proprietor of a trade mark claims
to be entitled to the exclusive use of any part thereof

separately, he may apply to register the wholé and the
part as separate trade marks,

(2) Each such separate trade mark shall satisfy
all the conditions applying to, and have all the incidents
of, an independent trade mark.

(3) Where a person claiming to be the proprietor
of several trade marks in respect of the same goods or
description of goods which, while resembling each other

in the material particulars thereof, yet differ in respect
of — ) '

(2) statements of the goods in relation to which

‘they are respectively used or proposed to be
used ; or

(b) statements of nu.rmber, price, quality, or names

of places ;- or

(e) other matter of a non-distinctive character
which does not substantially affect the iden-
tity of the trade mark ; or

{d) colour ;

seeks to register those trade marks, they may be re-
gistered as a series in gne registration.

12. (I) Where a trade mark which is reéistered
or is the subject of an application for registration, in

Regisbrahion
arts of
Lra 6 marks
and of trade
marks as a
series.

Assoclated
? trade marks.

respect of any goods is identical with another trade -

mark which is registered, or is the subject of an applica-
tion for registration, in the name of the same proprietor
' in

11
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in respect of the sarne goods or description of goods, or go.
nearly resembles it as to be likely to deceive or cause .
confusion if used by a person other than the proprietor, '

‘the Registrar may at any time yequire that the trade

marks shall be entered on the reg;tster a8 assoamfed

T trade marks,

i (2) Where a trade mark and any part thereof are,
in accordance with the provisions of sub-section {I) of

section 11, registered as separate trade marks in the

name of the same proprietor, they shall be deemed to be,
‘and shall be registered as, associated trade marks.

(3) All trade marks registéred in accordance with the
provisions of sub-section (3) of section 11 s a series in one
registration shall be deemed to be, and shall be registered
as, associated trade marks.

{4) On application made in the prescribed manner
by the registered proprietor of two or more trade
marks registered as associated trade marks, the Regis-
trar may dissolve the association as respects any of them
if he is satisfied that there would be no- likelihood of
deception or confusion being caused if that trade mark

~were used by any other person in relation to any of the

goods in respect of which it is registered, and may amend
the register accordingly. ’
13. If a trade mark confains—

{a) any part not separately registered as a trade
mark in the name of the proprietor, or for
the separate registration of which no appli-
cation has been made, or

(b) any matter common to the trade, or other-
wise of a non-distinctive character,”

the tribunal, in decldmg whether the trade mark shall be
entered or shall remain on the register, may require, as a
condition of its being on the register, that the propristor
ghall either disclaim any right to the exclusive use of
such part or of all or any portion of such matter, as the’
case may be, to the exclusive use of which the tribunal

. holds him not to be entitled, or make such other dis.

claimer as the tribunal may cousider necessary for the
purpose of defining the rights of the propmetor under the

, regxstratlon

Provided
12 ‘
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Provided that no disclaimer shall affect any rights of
the proprietor of a trade mark except such as arise out of

the registration of the trade mark in respect of which the
dlscla,xmer is made.

CHAPTERTIII.
PRéOEDURE FOR, AND DURATION OF, REGISTRATION.

14. (1) Any person claiming to be the proprietor Appllgg:tlg;
of a trade mark used or proposed to be used by him who tloa."

* is desirous of registering it shall apply in writing to the
Registrar in the prescribed manner, and subject to the
‘provisions of this Act, the Registrar may refuse the ap-

. plication or may accept it absolutely or subject to such .
amendments, meodifications, conditions or limitations,
if any, as he may think fit.

(2) In the case of a refusal or conditional accept-
ance the Registrar shall, if required by the applicant,.

state in writing the grounds of his decision and the
materials used by him in arriving thereat.

- (3) The tribunal may at any time, whether before

. or after acceptance, correct any error in or in connec-
tion with the application, or may permit the applicant
to amend his application upon such terms as it may

- think fit. _ ,
15. () When an application for registration of a Qppesitiento
- .trade mark has been accepted, whether absolutely or

“subject to conditions or limitations, the Registrar shall,

- a8 soon ag may be after acceptance, cause the application
as accepted, together with the conditions and limitations,
'if any, subject to which it has been accepted, to be
advertised in the prescribed manner :

Provided that the Registrar may cause an applica-

- tion to be advertised before acceptance if it relates to a
trade mark to which clause {¢) of sub-section (1) of
section 6 applies, or in any other case where it appears
t0 him that it is expedient by reason of any exceptional
circumstances 80 to do, and where -an application has
been so advertised the Registrar may, if he thinks fit,’

advertise it again when it has been accepted; but shall not-
« be bound so to do.

(2) Any
0
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(2 Any person may, within the prescribed time from
the date of the advertisement of an application, give
potice in writing in the prescribed manner to the Re-

gistrar of opposﬂuon to the reglstratlon

(3) The Reglstrar shall serve in the prescribed

" manner a copy of the notice on the applicant, and with-
-in the prescribed time the applicant shall send to the

Registrar, in the prescribed manner, a counter-state-
ment of the grounds on which he relies for his applica--
tion, and, if he does not-do so, he shall be deemed to have
abandoned his application.

4) If ‘the applicant sends suoh counter- statement,

"the Registrar shall serve in the prescribed manner a copy
- thereof on the persons giving notice of opposition, and

ghall; after hearing the parties, if so required, and con-
sidering the evidence, decide whether, and subject to

. what conditions or limitations, if any, reglstratlon is to

be permltted

(5) If a person giving notice of opposition or an
applicant sending a counter-statement after receipt of a
copy of such notice, or an appellant against any order of
the Registrar under section 14 or this séction, neither’

“resides mor carries on business in British India,  the
tribunal may require him to give gecurity for costs of the

proceedings before it, and in default of such-security
being duly given may treat the opposition or applica-
tion or appeal ag the case may be as abandoned

18. () When an application for. reglstratlon of a

‘trade mark has been accepted and either has not been

opposed and the time for notice of opposition has
expired, or having been opposed, has been decided in
favour of the applicant, the Registrar shall, unless‘
the application has been accepted in error, or unless the

" Central Government otherwise directs, register the

said trade mark, and the trade mark, when registered,

‘shall be registere d as of the date of the making of the

said application, and that date shall, subject to any
directions made under section 83 applicable to such
trade mark, be deemed -for the purposes of th1s Act to
be the date of registration.

(2) On
14
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(2) On the reglstratxon of a trade mark the Registrar
"shall issue to the applicant a certificate in the preseribed
. form of the registration thcreof sealed Wlth the geal of
the Ratent Oiﬁce

" (3) ‘Where reglstra,tlon of a trade mark is not com-

pleted within iwelve months from the date of the
applieation by reason of default on the part of the apph-
- ¢ant, the Registrar may, after giving notice to the appli-
" cant in the prescribed manner, treat the application
as abandoned unless it is completed within the time
specified in that behalf in the notice. ‘

17. (I) Save as provided in sub-section (2), no- gg;ggivmde
‘thing in this Act shall authorise the registration of two marks.
or more persons, who use a trade mark independently, or

propose so to use it, as joint proprietors thereof.

(2) Where the relations between two or more per-.
sons interested in a trade mark are such that no one of
them is entitled as between himself and the other or
others of them to use it except—

(a) onbehalf of both or all of them,or
. (b) in relation to an article with which both or -

all of them are connected in the course of
trade, :

those persons may he registered as joint proprietors of
the trade mark, and this Act shall have effect in relation
to any rights to the use of the trade mark vested in

those persons as if those rights had been vested in a
single person,

18. (I) The reg:s’oratlon of a {rade mark shall be for Dutatien and
a period-of seven years, but may be renewed from time reglstration.

to time in accordance with the provisions of t}ns
gection.

{2) The Beglstrar shally on application made by the
registered proprietor of a trade mark in the prescribed
manner and within the prescribed period, renew the
régistration of the trade mark for a period of fifteen’
years from the date of expiration of the original registra-
tion or of the last renewal of registration, as the case .
may be (which date is in this section referred to as * the
-expiration of the last registration”). o :

- _ : (3) At
' 15
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‘ (3) At the presonbed time before the expiration of
\Nhawuﬂg'sbrat1on of a trade mark, the Registrar shall ~
B send notice in the presenbe' MAaLner: ﬂegistepe¢\

proprietor of the date of expiration and the conditions

. as to payment of fees and otherwise upon which a re-
newal of registration may be obtained, and .if at the
expiration of the time prescribed in that behalf those
conditions have mot been duly complied with the
Registrar may remove the trade mark from the register,
subjeoct to such oconditions (if any) as to its restora-
tion to the register as may be prescribed.

Rffect of

Tonon ) 19. Where a trade mark has been removed from the :
fromroehtor  register for failure to pay the fee for renewal, it _shall

‘ {g,p,‘;{eff,‘;‘, nevertheless, for the purpose of any application for the

registration of another trade mark during one year next
after the date of the removal, ba deemed to be a trade
mark already on bhe reglster unless the tribunal is satls-
fied either—

" (a) that there has been no bona ﬁde trade use of
the -trade mark whioh has been removed
during the two years immediately precedmg
its removal ;

(b) that no deceptnon or confusion would be likely
to arise from the use of the trade mark which
is the subject of the apphcatmn for registra-

" tion by reason of any previous use of the
_ trade mark which has been removed.

CHAPTER IV

Emnor or REGISTRAT[ON

No actlon for 20. (1) No person shall be entitled to institute any

Infringement . . :

.of unregistered proceeding to prevent, or to recover damages for, the

trade mark, . . - :
infringement of an unregistered trade mark unless such
trade mark has been continuously in use since before
‘the 26th day of February, 1937, by such person or by
“a predecessor in title of his and unless an application
for-its registration, made within five years from the
commencement of tkis Act, has been refused; and the

‘ Registrar

16
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. Registrar shall, on application -in  the prescribea'

amanner, grant a certlﬁcate that such application has
‘been refused :

“(2)-Nothing-in- th1$ Act-shall be deemed to* a,ﬂ'ect
mghts of action against any person for . passing off goods
a8 the goods of another person or ‘the remedles in res-

7 -pect thereof,

21. Subject to the prov1s1ons of sectlons 22, 25 Gight

onferred by

.and 26, the registration of a person in the reglster Fegistration,

a8 proprietor of a trade mark in respect of any goods

shall, if valid, give to that person the exclusive right
‘to the use of the trade mark in relation to those goods
.and, without prejudice to the generality of the

" foregoing provision, that right shall be deemed t0
be infringed by.any person who, not being the proprietor

.of the trade mark or a registered user thereof using by

‘way of the permitted use, uses a mark identical with it or

80 nearly resembling it as to be likkely to deceive or cause
confusion, in the course of trade, in relation to any goods

" «in respect of which it is registered, and in such manner as

40 render the use of the mark likely to be taken either—

(@) as being use as a trade mark ; or

(b) -to import a reference to some person havmg -

the right either as a propnetor or as regis-
tered user to use the trade mark or to goods
with which such a person as aforesaid is con-
nected in the course of trade.

22. (1) The right to the use of a trade mark given ¥

infrh
-under section 21 by registration shall-be subject to any i comatn

" .conditions or limitations entered on the register, and °
.shall not be deemed to be infringed by the use of any
.guch-mark as aforesaid in any mode, in relation to goods
40 be sold or otherwise traded in, in any place, or in rela-
tion to goods to be exported to any market, or in any
-other circumstances, to which, having regard to any

" .such limitations, the registration does not extend.

(2) The said rlght to the use of a trade mark shall not,
‘be deemed to be infringed by the use of any such mark as
- aforesaid by any person— -

clrcumstances

(@) inrelation to goods connected in the course of

trade with the proprietor or a registered

user
17
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user of the trade mark if, as to those goods.

or a bulk of which they form part, the pro-

prietor or the registered user conforming to.
_..the permitted use has applied the trade

‘mark and Lias’ not su'bsequently femved o T

obliterated it, or has at any time expressly
or impliedly consented to the use of the trade- -
mark ; or :

(3) in relation togoods adapted to form part of,
or to be accessory to, other goods in relation-
to which the trade mark has been used with.
out infringement of the right given as afore.-

~said or might for the time being be so used,.
if the use of the mark is reasonably necessary

in order to indicate that the goods are so..
adapted and neither the purpose nor the-
effect of the use of the mark is to indicate-
otherwise than in accordance with the fact

a oonnection in the course of trade between:
any person and the goods.

(3) The use of a registered trade mark, being one of”
two or more registered trade marks which are identical’
or nearly resemble each other, in exercise of the right to-
the use of that trade mark given by registration asafore-
»aid, shall not be deemed to be an infringement of the-
right so given to the use of any other of those trade

" marks.

23. In all legal proceedings relating to a registered.
trade mark, the fact that a person is registered as pro--
prietor thereof shall be prima facie evidence of the vali--
dity of the original registration of the trade mark and:

of all subsequent assignments and transmissions thereof.. . .

24, In all legal proceedings relating toa registered:
trade mark, the original registration of the trade mark
shall after the expiration of seven years from the date of’

" such original registration be taken to be valid in all*

respeots unless such registration was obtained by fraud,.
or unless the trade mark offends against the provisions:
of section 8.

- 95. Nothing;
18
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- ®5. Nothing in this Act shall entitle the proprietor savingtor
- or a registered user of a registered trade mark to inter- _
fere with or restrain the use by any person . of a trade = -
- mgrk identioal with or nearly resembling it in relation
vo goods in relation to which ~that person .or a pre-

decessor in title of his has contmuously used that trade
mark from a date prior—

(a) to the use of the first-mentioned trade mark in
relation to those goods by the proprietor or
a predecessor in title of his, or

(8) to the registration of the first-menticned trade
mark in respect of those goods in the name

of the proprietor ora predecessor in tltle of
his,

‘whichever is the earlier, or to objeot (on such use being
proved) to registration of that identical or mnearty
resembling trade mark in respect of those goods under
sub-section (2) of section 10.

28. No registration of a trade mark shall mterfere Saving for
with any bona fide use by a person of his own name or address, of
that of his place of business, or of the name, or of the of goods.
name of the place of business, of any of his predecessors

_in business, or the use by any person of any dona fide des-
cription of the character or quality of his goods, not being
a description that would be likely to be taken as import-

ing any such reference as is mentioned in clause (b) of
section 21 or in clause (b) of section 57.

27. (1) The registration of a trade mark shall not be Words usod a8

name or
-deemed to have become invalid by reason only of any description

of an article
use after the date of the registration of any words which or substance.
the trade mark contains or-of which it consists as the

name or description of an article or substance:
Provided that, if it is proved either—

(a) that there is a well-known and established use
of the said words as the name. or description
of the article or substance by a person or
persons carrying on a trade therein, not being
use in relation to goods connected in the
course of trade with the proprietor or a
registered user of the trade mark or (in the

" case
19
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case of a certification trade mark) goods :
certified by the proprietor’; or

(b) that. the article or. substa,nce has been manu.
faetured under a patent in‘force at or’ gr&nied -
" after the commeéncement of this section, -
that a period of two years or more after
the cesser of the patent has elapsed, and
" that the said words are the only practicable
name or . descnptxon of the article or sub-
stance,

the prov1s10ns of sub- section (2) shall apply.

) Where the facts mentioned in clause (&) or clause
{b) of the proviso to sub-section (I) are proved with
, respect to. any words, then—

{a) for the purposes of any proceedmgs under
section 46—

(z) if the trade mark consists solely “of such
‘words, the reglstra,tlon of the trade mark,
so far as regards registration in respect of
the article or substance in question or of

~any goods of the same desemptlon shall
. be deemed to be an entry wrongly remain-
ing on the register; '

{i1) if the trade mark contains such words and
“other matter, the tribunal, in deciding
whether the trade mark shall remain on
the register, so far as regards registration
in respect of the article or substance in
question and of any goods of the same des-

~ cription, may, in case of a decision in fav-
" our of its remaining on the register, require.
‘s a condition thereof that the proprietor

- shall disclaim any right to the exclusive use
in relation to that article or substance and

any goods of the same description, of sueh .

words, provided that no disclaimer shall
- affect any rights of the proprietor of a
trade mark except such as arigse out of the
registration of the trade mark in respect-of
" which the disclaimer is made;
: A - (b) for

20
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- (b) for the purposes of any other legal proceedings
relating to the trade mark,—

(¢) if the trade mark consists solely of = suoch
- words, -all-rights - of -the:pruprietor. undor
this Act or any other law to the exclusive
use of the trade mark in relation to the
article or substance in-question or to any
goods of the same description, or

' (42) if the trade mark contains such words and
. other matter, all such rights of the proprie-
tor t0 the exclusive use of such words,

.in such relation as aforesaid,

shall be deemed %o have ceased on the date ab
which the use mentioned in clause (a) of ‘the
proviso to ~ sub-section (1) first became well-known
and established, or at the expiration of the period
of two years mentioned in clause () of the said pro-
viso, - - :

CHAPTER V.

ASSIGNMENT AND TR:ANSMISSION

28. The person for the tlme being entered in the Power ot

registored
register as proprietor. of a trade mark shall, sub]ect t0 propriator to

the provisions of this Act and to any rights appearing gxsiegﬁagﬁgm
from the register to be vested in any other person, have
power to assign the trade mark, and to give effeqtual

- receipts for any consideration for such assignment.

29. Notwithstanding anything in any other law Aslenaotlity

to the contrary, a registered trade mark shall, subject to trade marks.
‘the provisions of this Chapter, be assignable and trans-

" missible whether in connection with the goodwill of a

. business or not, and in respect either of all of the goods

.in respect of which it is registered or of some only of
those goods.

80. An unregistered trade mark shall be asmgna,ble Assignability of
and transmissible whether in connection with the good- 9?;&%?;?&
will of & business or not :

Provided
21
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-Provided that, eztcept in connection with the
goodwill of a business, assignment or transrmsmon shall
' be permissible only if— :

(a)-at- the :time of assigiment or transmlssion of
the unreglstered trade mark it is used in the
same business as a registered trade ma.rk

~and ,

(b the registered trade m&rk is assigned or trans-

" mitted at the same time and to the same
person as the unregistered trade mark, and

(¢) the unregistered trade mark relates to
- goods in respect of which the registered trade
mark is assigned or transmitted. .
Bestrictions 31 () Notwithstahding anything in sections 29 and
menbor on  30: 2 trade mark shall not be assignable or transmissible

whete multiple in g case in which as a result of the assignment or trans-
exclusive

gg%;::gguld mission there would in the circumstances subsist, whe-

. ther under this Act or any other law, exclusive rights in
more than one of the persons concerned to the use, in
relation to the same goods or description of goods, of
trade marks nearly vesembling each other or of identical
trade marks, if, having regard to the similarity of the
goods and of the trade marks, the use of the trade marks
in exercise of those rights would be likely to deceive or .
~cause confusion :.

Provided that an asmgnment or transmission sh&ll
not be deemed to be invalid under this sub-section if the
exclusive rights subsisting as a result thereof in the

- persons concerned respectively are, having regard to

limitations imposed thereon, such as not to be exercis-

" able by two or more of those persons in relation to goods

to be sold, or otherwise traded in, within British India

- (otherwise than for export therefrom), or in relation to

goods to be exported to the same market outside British
India. ' :

(2) The proprietor of a registered - trade mark who
proposes to assign it may submit to the Registrar in the
prescribed manner-a statement of case setting out the
circumstances and the Registrar may issue. to him a
certificate stating whether, having regard to the
. * similarity
22
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similarity of the goods and of the trade marks referred
toin the case, the proposed assignment would or would
"not be invalid under sub-section (1), and a certificate so
issued shall, subject to appeal and unless it is shown
- that the certificate was obtained by fraud or misrepre-
sentation, be conclusive as to the validiby or invalidity
under sub-section (I) of the assignment in so far a3 such
validity or invalidity depends upon the facts set out in
the case, but, as regards a certificate in favour of vahdlty,
only if apphcatlon for the registration under section.35
of the title of the person becoming entitled is made with-
in gix months from the date on which the certificate is
- issued.

32. Notwithstanding anythlng in sections 29 and 30, Restrictions

on assign-
at 2 ment or
rade mark shall not be assignable or transmissible fentor =~
in a case in which as a result of the assignment or- trans- V{hgl}legi%sﬂ
mission there would in the circumstances subsist Wmﬂd dbfn
whether under this Act or any other law, an exclusive difforont

rts of
right in one of the persons concerned to the use of the i f“i-aﬂh

trade mark limited to use in relation to goods to be sold,

or otherwise traded in, in any place in British India and

an exclusive right in another of these persons to the use
~of a trade mark nearly resembling the first-mentioned

trade mark or of an identical trade mark in relationtothe

same goods or description of goods limited to use in rela- -

tion to goods to be sold, or otherwise traded in, in any -

other place in British India:

Provided that in any such case, on application in the
prescribed manner by the proprietor of a trade mark who
proposes to assign it, or by a person who claims that a

registered trade mark has been transmitted to him or to
a predecessor in title of his since the commencement ~of
this Act, the Registrar,-if he is satisfied that in all the

- circumstances the use of the trade mark in exercise of
the said rights would not be contrary to the public
interest, may approve the assignment or transmission,
and an agsignment or transmission so approved shall not,

. unless it is shown that the approval was obtained by
fraud or misrepresentation, be deemed to be invalid
under this section or section 31 if application for the
reglstrataon under section 35 of the title of the person
~ becoming

23
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becoming entitled is made within six months from the-
date on which the approval is given or, in the case of &
transmigsion, was made before that date.

88. Where an asslgnment in respect of any goods of a.
trade mark which is at the time of the assignment used’ -
in a business in those goods, is made after the commence-
ment of this Act otherwise than in connection with the
goodwill of that business, the assighment shall not.
take effect unless the assignee, not later than the expira.
tion of six months from the date on which the assign-

. ment is made or within such extended period, if any, as.

Conditions

for assign-

ment and

transmission ,

of certification
. trade marks
 and associated
trade marks.

Registration
of assignments
and trans-
migsions, .

_the Registrar may allow, applies to the Registrar for

directions with respect to the advertisement of the

‘assignment, and advertises it in such form and manner

and Within such period as the Registrar may direct.

34 (I) A certification trade mark shall not be agsign -
able or transmissible otherwise than with the consent of
the Central Government, for which application shall be
made in writing in the prescribed manner through the
Registrar.

(2) Associated trade marks shall be assignable and
transmissible only as a whole and not separately.

85. (I) Where a person becomes entitled by assign-
ment or transmission t0 a registered trade mark, he-shall-
apply in the prescribed manner to the Registrar to
register his title, and the Registrar shall on receipt of the
application and on proof of title to his satisfaction,

- register him as the proprietor of the trade mark in respect -

of the goods in respect of which the assignment or
transmission has effect, and shall cause particulars of
the assignment or transmission to be entéered on the
register.

*(2) Except for the purposes of an appeal against a
decision of the Registrar under sub-section () or of an
application under section 46, a document or instrument
in respect of which no entry has been madein the register

. in accordance with sub-section (Z)shall not be admitted

in evidence before any tribunal in proof of the title to a. ‘

, tlade mark unless the tribunal otherwise directs.

CHAPTLR VI,
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CHAPTER VI

Use or TRADE MAREKS AND REGISTERED USERS.

86. (I) No application for the registration of a trade g:g%?sfgd .

- mark in respect of any goods-shall- be refused, nor shall maﬂ;a Y o

permission for such registration be. withheld, on the bo formed. -
ground only that it appears that the applicant does not
use or propose to use the trade mark, if the Registrar is
, - satisfied that a company is about to be formed and regis-
" yIorigns, tered under the Indian Companies Act, 1913, and that
e the applicant intends to assign the trade mark to that
compary with a view to' the use thereof in relation to

those goods by the company.

(2) The tribunal may, in a case to which sub-section
() applies, require the applicant to give security for the
costs of any proceedings relative to any opposition or
appeal, and in default of such security being duly given

_ may treat the application as abandoned.

(3) Where in a case to which sub-section (1) applies,
a trade mark in respect of any goods is reglstered in
the name of an applicant who relies on  intention
“to- assign to a company, then, unless within such
period as may be prescribed, or within such further
period not exceeding six months as the Registrar
may, on application being. made to him in the
prescribed manner, allow, the company has heen regis-
tered as the proprietor of the trade mark in respect. of
those goods, the registration shall cease to have effect
in respect thereof at the expiration of that period, and
the Registrar shall amend, the register accordingly,

87. (I) Subject to the provisions of section 88, a Removal

, . . from
registered trade mark may be taken off the register in ang lgfbggzﬁgfm

. , A of limi
respect of any of the goods in respect of which it is re- on Paltations

gistered on application in the prescribed manner by any "%
persen aggrieved to a High Court or to the Registrar,
on the ground either—

(a) that the trade mark was registered Wlthout
.any .bong.fide intention on the part of the =
-applicant for registration that it should be
used in relation to those goods by him or, in a
cage to which the provisions -of section 36 .
apply,
25
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apply, by the company concerned, and that
there has in fact been no bona fide use of the
trade mark in relation to those goods by any
proprietor thereof for the time being‘ up to
a .date one month before the. date of. the
apphcatlon or

(b) that up to a date one month hefore the date
of the application, a continuous period of
five years or longer elapsed during which
the trade mark was registered and during
, Whig;h there was no bona fide use thereof in-
-relation to those goods by any proprietor
thereof for the time being:

Provided that, except where the applicant has been
vermitted under sub-gection (2) of section 10 to register
an identical or nearly resembling trade mark in respect
of the goods in question or where the tribunal is of opi-
nion that he might properly be permitted so to register
such a trade mark, the tribunal may refuse an applica-
tion made under clause (a) or clause (b) in relation to any
goods, if it is shown that there has been, before the
relevant date or during the relevant period, as the case
may be, bona fide use of the trade mark by any pro-
prietor thereof for the time being in relation to goods of
the same description, being goods in respect of which the
trade mark is registered.

(2) Whereinrelation to any goods in respect of which
a trade mark is registered—

~ (a) the circumstances referred to in clause (b) of
sub-section (I) are shown to exist so far as
regards non-use of the trade mark in relation -
to goods to be sold, or otherwise traded in, .in .
a particular place in British India (otherwise
than for export from British India), or in
relation to goods to be exported to a particu- -
lar market outside British India, and

“(b) a person has been permitted under sub-seotion
{2) of section 10 fo register an identical
or nearly resembling trade mark in respect -
of those goods under a registration extending
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to use in relation to goods to be so sold, or

otherwise traded in, or in relation to goods

to be so exported, or the tribunal is of opi-

nion that he might properly be permitted so
-~ to. reglster such & trade mark,

on application by that person in the prescnbed manner
to a High Court or to the Registrar, the tribunal may
impoge on the registration of the first-mentioned trade
mark such limitations as it thinks proper for securing
that that registration shall céase to extend to such use,

(3) An applicant shall not be entitled to rely for the
purpose of clause (b) of sub-section (1) or of sub-gection
{ 2) on any non-use of a trade mark which is shown to
have been due to special circumstances in the trade
and not to any intention to abandon or not to use the
trade mark in relation to the goods to which the applica-
tion relates.
88. (I) Where a trade ma.rk conmstmg of any in- Defensive
reglatration

vented word has become so well-known as respects any ort‘agglﬁ;nrg:vn
goods in relation to which it is registered and has been

used, that the use thereof in relation to other goods

would be likely to be taken ag indicating a connection in

the course of trade between those goods and a person

entitled to use the trade mark in relation to the first-
mentioned goods, then, notwithstanding that the pro-

prietor registered in respect of the first-mentioned goods

does not use or propose to use the trade mark in relation

to those other goods and notwithstanding anything in

section 37, the trade mark may on application in the
prescribed manner hy such proprietor be registered in his

name in respect of those other goods as a defensive trade

mark and, while so registered, shall not be liable to be

taken off the register inrespect of those goods under the

said section.

(2) ‘The registered proprietor of a trade mark may
_apply for the registration thereof in respect of any goods
as a defensive trade mark notwithstanding that it is
already registered in his name in respect of those goods
otherwise than as a defensive trade mark, or may apply
for the registration thereof in respect of any goods other-
wise than as a defensive trade mark notwithstanding
' ' that

27



Registered
users.

Trade Marks facr v

that it is already registered in his name in respect of -
those goods as a defensive trade mark, in lieu in each
case of the existing registration.

(3) A trade mark registered as a defensive trade

- mark: and that trade mark ag otherwmé registered in the

name of the same- proprietor shall, ‘notwithstanding
that the respective registrations are in respect of differ-
ent goods, be deemed to be, and shall be remstered as,

associated trade marks. ‘

(4) On application in the prescribed manner by any
person aggrieved to a High Court or to the Registrar, the
registration of a trade mark as a defensive trade mark
may be cancelled on the ground that the requirements of
sub-section (I) are no longer satisfied in respect of any
goods in relation to which the trade mark is registered
in the name of the same proprietor otherwise than as a
defensive trade mark, or may be cancelled as respects.
any goods in relation to which it is registered as a defen-
sive trade mark on the ground that there is no longer any

" likelihood that the use of the trade mark in relation to.

those goods would be taken as giving the indication
mentioned in sub-section (I).

" (5) The Registrar may at a,nyitime cancel the

- registration as a defensive trade mark of a trade mark of '

which there is no longer any registration in the name of’
the same proprietor otherwise than as a defensive
trade mark.

(6) Except as otherwise expressly provided in.this
section, the provisions of this Act shall apply in respect
of the registration of trade marks as defensive _tradé
marks and of trade marks so registered as they apply in
other cases. - '

39. (1) A person other than the proprietor of a.
trade mark may be registered as a registered user

_thereof in respect of all or any of the goods in respect of

which it is registered (otherwise than as a defensive
trade mark) and either with or without conditions or res-

trictions. : SR
-(2) The permitted use of a trade mark shall be
deemed to be use by the proprietor ‘thereof, and shall
' : '  be
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‘bedeemed not to be use by a person other than the

proprietor, f01:' any purpose for which such use is
material under this Act or any-other law.

40. (1) Subject to.any agreement subsisting between poyer of
~ the parties, a.registerediuser ofsastyade  mark:shall be [egistered - -
entitled to call upon the proprietor thereof to take Piogedings

agal
‘proceedings. to prevent infringement thereof, -and if "gﬂmgem.e“bj
the proprietor refuses or neglects to do so within three
months after being so called upon, the registered user
may institute proceedings for infringement in his own

name as if he were the proprietor, making the proprletnr
a defendant

(2) Notwithstanding anything contained in any
other law, a proprielor so added as defendant shall not
be liable for any costs unless he enters an appearance
and takes part in the proceedings. ’ .

41. (1) Where it is proposed that a person should Appncﬁégx
be registered as a registered user of a trade mark, the glgrédai Togis-
proprietor and the proposed registered user shall make
application in writing to the Registrar in the preseribed
manner accompanied by an affidavit made by the pro-
prietor, or by some person anthorised to the satisfaction
of the Registrar to act on his behalf,— _

(a) giving particulars of the relationship, exist-
-Ing or proposed, between the proprietor - and

the proposed registered user, including par.
ticulars showing the degree of control by the

" proprietor over the permitted use which
their relationship will confer and whether

itis a term of their relationship that the pro-

‘posed registered user shall he the sole
registered user or that there shall be any

other restriction as to persons . for whose

registration as registered wsers application
may be made ;

{(b) stating the goods in respect of which registra.
tion is proposed ;

(¢) stating any conditions or restrictions pro-
posed with respect to the characteristics of
the goods, to the mode or place of permitted
use, or to any other matter ;

(@) stating
29 -
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(d) stating whether the permitted use is to be for
a period or without limit of period, and, if
- for a period, the duration thereof ;-

. and by such further documents, information or evidence
~ag Ty he requu'ed by-the: Reglstrar or as may be: pres-

cribed.

(2) When the requirements of sub-section (I) have
been complied with, if the Registrar is satisfied that in
all the circumstances the ué_e of the trade mark in respect .
of the proposed goods or any of them by the proposed
registered user subject to any conditions or restrictions
which the Registrar may think proper, would not he
contrary to the public interest, the Registrar may regis-
tor, subject as aforesaid, the proposed registered user
ag a registered user in respect of the goods as to which
he is so satisfied. '

(3) The Registrar shall refuse an application under
this section if it appears to him that the grant thereof
wonld tend to facilitate trafficking in a trade mark.

(4) The Registrar shall, if so requested by an appli-
cant, take steps.for securing that information given for

* the purposes of an application under this section (other

than matter entered in the reglster) is not disclosed to -
rivals in trade.

(6) The Registrar shall issue notlce in the prescrlbed
mannér—

(@) of the registration of a person as a registered
user, to any other recrlstered user of the trade
mark ;

(b) of an apphcatlon under sectlon 42, to the
registered propristor, and each registered
user {not being the applicant), of the trade
mark,

42, Without prejudice to the provisions of section '
46, the registration of a person as a registered user—

(¢) may be varied by the Registrar as regards
tho goods in respect of which, or any condi-
tions or restrictions subject to which, it has
effect, on the application in writing in-the

> " prescribed
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~ prescribed manner of the registered proprie-
tor of the trade mark ;

' (b) may be cancelled by the Registrar on the
application in writing in the prescrlbed
--manner of the registered proprietor or of the -
registered user or of any other reglstered

user of the trade mark ; :

-{¢) may be cancelled by the Registrar on the
application in writing ‘in the preseribed
manner of any person on 1 any of the followmg
grounds, namely :— :

(%) that the registered user has used the trade
mark otherwise than by way of the per-
mitted use, or in such a way as to cause or

0 be likely to cause, deception or confu-
-sion ; '

(i) that the proprietor or the registered user
misrepresé,nted, or failed to disclose, some
fact material to the application for the
registration;, or that the -circumstances
have materially changed since the date of
the registration ; '

" (t9%) that the registration ought not to have been
effected having regard to rights vested
in the applicant by virtue of a contract in
the performance of which he is interested ;

(d) may be cancelled by the Registrar in respect .
of any goods in relation to which the trade
mark is no longer registered.

-48. Nothing in this Act shall confer on a registered Hegistered -

user of a trade mark any assignable or transmissible T ant ot

right to the use thereof. or transmission,,

44. (1) Where under the provisions of thls Act use of Use of onp of
a registered trade mark is required to be proved for any Subsgg;tlially
purpose, the tribunal may, if and so far as it shall think trade marks
right, accept use of a registered associated trade mark, tgusza‘])%nt

or of the trade mark with additions or alterations not g PO
substantially affecting its identity, as an equivalent for
the use required to be proved.
(2) The
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(2) The use of the whole of a registered trade mark
shall for the purposes of this Act be deemed to be also
a use of any trade mark being a part thereof and- regis-
tered in accordance with sub-gection (7) of section 11 in
the name of the same proprietor.

45 ( ) The application in Brltlsh Indla of a trade

‘mark to goods to be exported from British India, and

any other act done in British India in relation to goods to

‘be so exported which, if done in relation: to goods to be

sold or otherwise traded in within British India would
constitute use of a trade. mark therein, shall be deemed
to constitute use of the trade mark in relation to those
goods for any purpose for which such use is materia)
under this Act or any other law.

(2) The use of a registered trade mark in relation
o goods between which and the person using the mark
any form of connection in the course of trade subsists
shall not be deemed to be likely to cause deception or

-confusion on the ground only that the mark has been or

is used in relation to goods between which and the
person using the mark or any predecessor in his busi-
ness different form of connection in the course of trade
subsisted or subsists. :

CHAPTER VIL
REOTIFICATION AND CORRECTION OF THE REGISTER,

46. (1) On application in the prescribed manner
by any person-aggrieved to a High Court or to the
Registrar, the tribunal may make such order as it may
think fit for cancelling or varying the registration of a

 trade mark on the ground of any contravention of, or

' failure to observe a condition entered on' the register

in relation thereto. _

(2) Any person aggrieved by the absence or omission
from the register of any entry, or by any entry made
in the register without sufficient cause, or by any
‘entry wrongly remaining on the register, or by any error
or defect in any entry in the register, may apply in

: the
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the prescribed manner to a High Court or to the. Regis-
trar, and the tribunal may make such order for making.
expunging or varying the entry as it may think fit,

'(3) The tribunal may in any’ proceeding under thiS
.-8ection decide any ques’mon that it -may.be necessary -

" or expedient to decide in connection with 1he rectlﬁca-

tion of the register.

(4) A High Court or the Reglstrar, of its or his own
‘motion, may, after giving notice in the prescribed manner
-to the parties concerned and after giving them an oppor-

tunity of being heard, make any order referred to in sub-
. section (1) or sub-section (2).

(5) Any order of the Court rectifying the register -
shall direct that notice of the rectification shall be served
upon the Registrar in the prescribed manner who shall
upon receipt of such notice rect1fy the reg1ster -accord-
ingly.
a7, (1) The Registrar may, on application made in ?:rr%(estlon of
the prescribed manner by the registered proprietor,— s ‘

(2) correct any error in the name, address or des-
cription of the reglstered proprietor of a
" trade mark ;

(b) enter any change‘ in the name, address or
description of the person who is registered
as proprietor of a trade mark ;

(c) cancel the entry of a trade mark on the re-
gister ;

(d) strike out any goods or classes of goods from
those in respect of which a trade mark is -
reglstered

(e) enter a disclaimer or memorandum relatmg'
to a trade mark which does not in any way
extend the rights given by the existing
registration of the trade mark. .

(2) The Registrar may, on application made in the
prescribed manner by a registered user of a trade mark,
-correct any error, or enter any change, in the name,

- address or description of the registered user. o
48. (1) The
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“Attorattonof  38. (I) The registered proprietor of a trade mark
Peeltered . - may apply in the prescribed manner to the Registrar for
' leave to add to or alter the trade mark in any manner

‘not substantially affecting the identity thereof, and the

' 2y refuse leave or may grant.it. ;

it to such limitations as he may

(2) The Reg1strar may cause an application under ‘
this section to be adverﬁised in the prescribed manner
in any case ‘where it appears to him that it is expedient
so to do, and where he does so, if within the prescribed
time from the date of the advertisement any person
gives notice to the Registrar in the prescribed manner
of opposition to the application, the Registrar shall, after

~ hearing the parties if so required, decide the matter.

(3) Where leave is granted under this section, the .
trade mark as altered shall be advertised in the prescrib-
ed manner, unless the application has already been ad-

. vertised under sub-section (2).

Adaptatlon of 49. (I) The Registrar shall not, in exercise of any
e e power conferred on him under clause (@) of sub-section
amended or

B otitated - (2) Of section 84, make any amendment of the register
Slassifioatlon  which would have the effect of adding any goods or
- -classes of goods to those in respect of which a trade
mark is registered (whether in one or more classes)
. immediately before the amendment is to be made
or of antedating the registration of a trade mark in

: respect of any goods :

Provided that this sub-section shall not apply when
the Registrar is satisfied that compliance therewith
" would involve undue complexity and that the addition
or antedating, as the case may be, would not affect
any substantial quantlty of goods and would not sub-
stantially prejudice the rights of ahy person.

(%) A proposal so to amend the register shall be
_notified- to the registered proprietor of the trade mark
affected and advertised in the prescribed manner, and -
may. be opposed before the Registrar -by any person
aggrieved on the ground that the proposed amendment
conbravenes the prowsmns of sub-section (1),

- CHAPTER VIII,
- 84 -
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CHAPTER VIIL

~ CERTIFICATION TRADE MABKS

- B0, Sub]ect to the provisions of this Chapter the Provistons of T

N other provisions of th_ts Acte dept sections 6, 21, 22, 31, cgﬁmgg& go ,
32, 33, 36, 37, 38, 39, 40, 41, 42 and 43 ‘and sub-sec- trade marks.
tion (2) of section 45 shall a,pply to certification trade '
marks as they apply to trade marks. : : ,

51 ‘A mark sha]l not be reglstrable as a certlﬁcatlon ce%mgagﬁn
trade mark in the name of a person who carries on a ggglggegé
trade in goods of the kind certified. }i nameof

goods certl-
thereby.

52 In debermlmng whether & mark is adapted to Determination

. whether a
.distinguish in accordance with the provisions of. clause markisa

(b) of sub-section (I) of section 2, the tribunal may ‘é?ﬁeﬂ%‘i%‘?é‘
have regard to the extent to which— -
(@) the mark is inherently so adapted to distin-
" guish in relation to the goods in question ;
and. : ’

'(b).by-reason of the use of the mark or of any:
other circumstances, the mark is in fact so
adapted to distinguish in relatlon to the
goods in question.

53. (1) An application for the reglstratlon of a éﬁggﬁﬁ)ﬂ
mark as a certification trade mark shall be made to the ton.
Registrar in writing in the prescribed manner by the
person proposed to be registered as the proprietor
thereof, and accompanied by a- draft of the regula-

tions to be deposited under section 56. -

. (2) The provisions of section 14 shall have effect
in relation to an application under this section as they

" have effect in relation to an application under the said

section, except that for references therein to acceptance -
_of an application there shall be substituted references
to authorisation to proceed with the application.

(3) In dealing under the said provisions with an
application ‘under this section, the tribunal shall have
regard to the like considerations, so far as relevant, as
if the application were an application under section 14
and to any -other cons1derat10ns (not being matters

within
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within the competence of the Central Government
- under section 54) relevant’ to applications under this
section, including the desirability of securing’ that a
. certification trade mark shall compmse some mdlca,tlon ‘

\;"that it isa certlﬁoatlon trade mark

,gg’g;i&?ggg}g: " 54. When authorisation to procced W1th an apphca-'
Jorroghtra-  tion under section 53 has been given, the Registrar shall
‘Central forward the application to the Central Government

who shall consider the application with regard to the
- following matters, namely i— -

(@) whether the applicant is competent to certify
the goods in respect of which the mark is
to be registered ; ‘

(b) whether the draft of the regulations to be
deposited under section 56 is satisfactory ;

(¢) whether in all the circumstances the regis-
tration applied for would be to the publie
advantage ; ‘

and may either—

(2) direct that the apphcatlon shall not be
accepted ; or

(#4) direct the Registrar to accept the applica-
tion and approve the said draft of the regula-
tions either without modification and un-
conditionally or subject to any conditions
or limitations, or to any amendments or
modification of the application or of the
regulations, which it thinks requisite having -
regard to any of the said matters;

but, except in the case of a direction for acceptance and
approval without modification and unconditionally, the
~ Central Government shall not decide the matter without
‘giving to the applicant an opportunity of being heard :
Provided that the Central Government may, at the .
request of the applicant made with the concurrence of
the Registrar, consider the application with regard to
any of the said matters before authorisation to proceed
with the application has been given, so however that
the Central Government shall be at liberty to reconsider

any
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" any matter oﬁ tvhioh it has given a decision under this

proviso if any amendment or modification is thereafter
- made in the-application-or in the draft of the: regulations:."

55. (1) When an appllcatlon has been accepted, Og&oemonto
the Registrar shall, as soon as may be thereafter, cause

. ~the application as accepted to be advertised in the pres-

cribed manner, and the provisions of section 15 shall have \
effect in relation to the registration of the mark ag if

the application had been an application under section

14

Provided that, in deciding under the said provisions
the tribunal shall have regard only to the considera-
tions referred to in sub-section (3) of section 53, and a
decision under the said provisions in favour of the appli- '

~cant shall be conditional on the determination in his
favour by the Central Government under sub-section
(2) of this section of any opposition relating to any of
the matters referred to in section 54.

(2) When notice of opposition is given relating to
any of the matters referred to in section 54, the Central
Government shall, after hearing the parties, if so required,
and considering any evidence, decide whether, and sub-
ject to what conditions or limitations, or amendments
or modifications, if any, of the application or of the regu-
lations to be deposited under segtion 56, registration
is, having regard to those matters, to be permitted.

8. (1) There shall be deposited at the Patent Office Deposit of
in respeot of every mark registered as a certification Fg%gv%lglom
. trade mark regulations api)roved by the Central Govern- ceretlltlisgation
ment for governing the use thereof, which shall include - brade mark,
provisions as to the cases in which the proprietor is to
certify goods and to authorise the use of the certification -
trade mark, and may contain any other provisions which

the Central Government may by general or special
order require or permit to be inserted therein {(including
provisions conferring a right of appeal to the Registrar
against any refusal of the proprietor to certify goods
or to authorise the use of the certification trade mark
in accordance with the regulations); and regulatlons
so deposited shall be open to inspection in like manner
a8 the register.
"~ (2) The
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" (2) The regulations so deposited may on the appli-

_yc»a,mon of the reglstered proprietor be altered by the

Reglstrar with' the' oonsent of; the Central. Government

(3) The Central Government may cause such appli-
oation to-be advertised in any case where it appears to
it expedient so to do, and where it does so, if within-

© . the time specified in the advertisement any person gives

notice of opposition to the application, the Central Gov-

“ernment shall not decide the matter without giving the

partles an opportumty of being heard.

57, Subject to the provisions of sections 25, 26. and
58, the registration of a person as proprietor of a certi-
fication trade mark in respect of any goods shall, if

- valid, give to that person the exclusive right to the use

of the certification trade mark in relation tothose goods,
and, without prejudice to the generality of the fore-
going provision, that right shall be deemed to be in-
fringed by any person who, not being the proprietor -
of the mark or a person authorised by him in that behalf
under the regulations deposited under section 56, using

_it in accordance therewith, uses a mark identical with

it or so nearly resembling it as to be likely to deceive
or cause confusion, in the course of trade, in relation
to any goods in respect of which it is registered, and in
guch manner as to render the use of the mark likely
to be taken either— :

(a) as being use as a certification. trade mark ;
" or '

_ (b) to import a reference to some person having
. the right either as proprietor, or by his
~ authorisation under the said regulations, to -

“use the mark, or to goods certified by the

proprietor. . : :
58. (1) The right to the use of a certification trade
mark given under section 57 by registration shall be
subject to any conditions or limitations entered on the
register, and shall not be deemed to be infringed by the
uge of any such mark as aforesaid in any mode, in rela-
tion to goods to be sold or otherwise traded inin any
place, in relation to goods to be exported to any market,
- : B ~ or
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-or in any other circumstances, to which haﬁng regard
to any such limitations, the registration does not extend. .
“ (2)"The said right to the use of a certification trads

"mark ghall not he doemed to be infringed by the use

of any such mark as aforesaid by any person— <

(2) in relation to goods certified by the proprie- '
tor of the mark. if, as to those goods or a
" bulk of which they form part, the proprietor
or another in accordance with his authorisa-
tion under the relevant regulations has ap-
plied the mark and has not subsequently.
removed or obliterated it, or the proprietor
has at any time expressly or impliedly con-
"sented to the use of the mark, or

(b) in relation to goods adapted to form part of,
 or to be accessory to, other goods in rela-
tion to which the mark has been used without
infringement of the right given as afore.
said or might for the time being be so used,
if the use of the mark is reasonably neces-
sary in order to indicate that the goods are
- 80 adapted and neither the purpose nor the
effect of the use of the mark is to indicaté
otherwise than in accordance with the fact
~ that the goods are certified by the proprie-
tor:

Provided that clause (a) shall not apply to the case
of use consisting of the application of any such mark as
aforesaid to any goods, notwithstanding that they
are such goods as are mentioned in that clause if such
application is contrary to the said regulations,

(3) Where a certification trade mark is one of two
or more registered certification trade marks which
are identical or nearly resemble each other, the use of
. any of those marks in exercise of the right to the use.
of that mark given by registration, shall not be deemed
* to be an infringement of the right so given to the use
of any other of those marks. N
- 69, (1 ) The Central Government may, on the appli- Cancellatton
cation in the prescribed manner of any person aggrieved gl r‘:agristff-
or'
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or on the récommenda,fibn of the Registrar, and after
~ giving the proprietor an opportunity of opposing the

“'phoa,tlon o recommenda,tlon,,ma,ke ‘suchorder-as "

it thinks fit for expunging or varying any -entry in the

register relating to a certification trade mark, or for
varying the deposited regula,tmns on any of the follow-
ing grounds, namely :— :

(a) that the propriet_or is no longer competent,
in the case of any of the goods in respect of
which the mark is recrlstered to certify those
goods ;

(b) that the propristor has failed to observe any
provision of the deposited regula,tlons to
“he observed on his part ;

(¢) that it is no longer to the pubhc a,dvanta,ge
that the mark should be registered ;

(d) that it is requisite for the public advantage
that, if the mark remains reglstered the
regulations should be varied ;

and neither a High Court nor the Registrar shall have

- any jurisdiction to make an order under sectlon 46 on

any of those grounds.

(2y The Registrar shall rectify the reglster and the
deposited regulations in such manner asmay be requisite
for giving effect to an order made under sub-section (I).

Costenot to ™ 60. The Registrar shall have no power to award

‘e awarded -

in gertaln (rcosts to or against any party on an appeal to him against

oases. ,
L8

Dectsions of

" Qentral

. Governmenf
0 be flnal.

Tgxtlle;quda .

a refusal of the proprietor of a certification trade mark

= to certify goods or to authorise the use of the mark.

61 Save as otherwise expressly prbvided' in this
Chapter, every docision of the Central Government

under this Chapter shall be ﬁnal

CHAPTER IX.

SPECIAL PRoviksmNsy ror TEXTILE GooDS.
62, The Central Government shall prescribe classes
of goods (in this Chapter referred to as textile goods)
| . A ; A to
40
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to the trade marks used in relation to which the provi-
sions of this Chapter shall apply ; and subject to the
- ~-gaid - provxsmns :the-otherprovisions.of -this-Act. ghall- -
_ apply to such trade marks as they apply to- trade marks

~ uged in relation to other classes of goods B -

© 68. (1) There shall be established at Bombay, for gfg’,é‘:‘ﬁf: e
the purpose of facilitating the registration of trade %gghtrg ab
marks in respect of textile goods, a branch of thg Trade 824 Textlle "
Marks Registry. The officer in charge of the braneh =~ =

shall be called the Deputy Registrar.

(2) There shall be kept at the said branch for the
purposes of this Act a record called the Textile Marks
. Record wherein shall be entered copies of all entries
in the register relating to trade marks reglstered in res-
pect of textile goods and the said record shall at all
convenient times be open to the inspection of the public
subject to such conditions and restrictions as may be
prescribed.

(8) Trade marks in respect of textile goods of which -
registration has been refused shall be entered in a list
called the Refused Textile Marks List, a copy of which
shall be kept at the said branch, and the list and thesaid
copy shall at all convenient times be open to the inspec-
tion of the public, subject to such conditions and res-
trictions as may be prescribed. :

.64. In respect of textile goods being piece goods— anei?g'f:é?;“
(@) no mark consisting of a line heading alone ';’3;33“”““

shall be registrable as a trade mark ;

~(b) a line heading shall’ not be deemed . to be
adapted to dlStlIlglllSh

(c) the registration of a trade mark shall not
give any exclusive right to the use of a lme
heading ; :

" (d) the registration of letters or numerals, or
any combination thereof, shall be subject
to such conditions and resbnctmns as raay
be prescribed.

~ 85. (I) Applications for the registration of a trade Reistration,
mark in respect of textile goods may be made either to -
the
4l
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the Registra,r or the Deputy ,Regisf,ra,r at the Opﬁon ot

(2)In respectof ‘all trade matks, applications for

régistration of which are duly made to the Deputy

Registrar under this chapter, the Deputy Registrar

‘shfﬂl exerciseigll' the powers of the ‘Registrar. under
. this Act but shall be sub k

; : ubject to the general superinten.-
aence of the Registrar, ST

; 66. (1) The Central Government may in the pres- -
crfbed manner constitute one or more Advisory Com-
mittees of persons versed in the usages of the textile .

‘trade for the purpose of this section.

(?) The Registrar or the Deputy Registrar shall
consult any such Committee' with respect to any cir- "

" cumgtances peculiar to the textile trade ariging on an
-application to re

“ gister a trade mark in respect of textile

- ‘goods.

(3) The place of meéting and the conduct of businiess

of such Committees shall be determined by rules made
under this Act, ’

- CHAPTER X.

OFFENCES AND RusTRAINT oF UsE oF ROYAL ARMS
. AND Stare EMBLEMS. :

"~ 87. If any person makes, or causes to be made
-a false entry in the registéer, or a writing falsely

"purporting to be a copy of an entry in the register,

or.. produces or tenders, or causes to be produced
or ‘tendered, in evidence any such writing, knowing the

“entry or writing to be false, he shall be punishable with

imprisonment for a term which may extend to two years,

or with fine, or with ‘both. '

- 68. V(I) From such date, not being earlier than one.

.year from the commencement of this Act, as the Central

.Governmé”igt may, by notification in the official Gazette,
appoint in this behalf, no person shall makse any re-

presentation—

(¢) with respect to a mark not being a registered
trade mark, to the effect that it is a register-
ed trade mark ; or h
o e (b) with
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. (b) with respect to a part of a registered trade
mark not being a part separately registered

. a8 a trade mark, to the.effect..that it is sepa~ -
rately reglstered 88 o trade ma,rk or ’

(¢) to the effect that a registered trade mark is

~ registered in respect of any goods inrespect

of which it is not in.fact registered ; or

(d) to the effect that the registration of a trade

- - mark gives an exclusive right to the use

. thereof in any circumstances in which,

having regard to limitations entered on

the register, the registration does not in
fact give that right.

7 (2) If any person contravenes any of the provisions
of sub-section (I), he shall be punishable with imprison-
ment for a term which may extend to six months, or

with fine which may extend to five hund_red rupees,
or with both.

(3) For the purposes of this section, the use in British
India in relation to a trade mark of the word “ regis-
tered ”’, or of any other exzpression referring whether
expressly or impliedly to registration, shall be deemed

" to import a reference to registration in the register,

. except— -

(@) where that word or other expression is used
in. direct association with other words de-
lineated in characters at least as large as
those in which that word or other expres.
gion is delineated and indicating that the
" reference is to registration as a trade mark
under the law of a country outside British
India, being a country under the law of
which the registration referred to is in fact
in forge ; or )

(b) where that other expression is of itself such-
as to indicate that the reference is to such
' registration as is mentioned in clause (@) ; or-

(¢) ‘where that word is used in relation to a mark
registered as a trade mark under the law

: of
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of a 'country' outside British India and in =
-relation solely to goods to be exported '

: ‘="::"'j'_"j“‘:' T g e f:O th&t Oountl‘y

gp’ng’eﬂhtlﬁ : 69 If a person, Wlthout due a,uthonty, uses in con- -

Eoyal Arms nection with any trade, business, calling or profession— -

omblems

ing the same as to be calculated to deceive)
in such manner as to be calculated to lead
" to the belief that he is duly authomsed :
80 to use the Royal Arms, or

(b) any device, emblem or title in such manner
as to be caleulated to lead to the belief that he
is employed by, or supplies goods to, or is
connected with, His Majesty’s Government
or the Central Government or any Pro-
vincial Government or any department of - -
any such Government, :

he may, at the suit of any person who is authorised to
use such Arms or such device, emblem or title or of
the: Reglstrar be restrained by 1n]unct10n from con-~ -
tmumg go to use the same. :

'CHAPTER XI.

| 'MISOELLANEOUS. R
before the 70. In all proceedings under this Act before the
Reglstrar. - .

, Revlstrar——

" (a) the Reogistrar shall have all the powers of
a Civil Court for the purposes of receiving
evidence, administering oaths, enforcing
the attendance of witnesses, compelling the
discovery and production of documents
and issuing commissions for the examina-
tion of witnesses ;

(b) evidence shall be given by affidavit, pro-

" vided that the Registrar may, if he thinks

fit, take oral evidence in lieu of, or in

addition to, such evidence by affidavit ;

: : ' (c) the

44 '
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(¢) the Registrar shall not exercise any power
-vested in him by this Act or the rules made
thereunder adversely to.  any party..duly.
appearing before him' ‘without (if required

in writing within the prescribed time so to

do) giving such party an opportumty of
being heard ; .

(d) the Registrar may, save as otherwise ex-
pressly provided in this Act, and subject to
any rules made in this behalf under section
84, make such orders as to costs as he con-
siders reasonable, and any such order shall
be executable as a decree of & Civil Court.

71. In all proceedings under this Act before the;  ..sur
Central Government, evidence shall be given by affi- hefore,
davit, provided that the Central Government may, if Government.
it thinks fit, take oral evidence in lieu of, or in addition
to, such evidence by affidavit, and shall for that purpose
have all the powers of a Civil Court referred to in clause
(a) of section 70.

'72. Where under this Act an apphcant has the Procedure In
optlon of making an application either to a High Court 3‘?‘3;1‘}0‘.,’,“22‘
or to the Registrar,— : e om

(a) if any suit or other proceedings concermng Reglstrar.
the trade mark in question is pending before
a High Court or a District Court, the
application shall be made to that High Court
or, as the case may be, to the High Court
-within whose jurisdiction that District
Court is situated ;

(b) if in any other case the a,pphcatlon is made to
the Registrar, the Registrar may, if he
“thinks fit, refer the application at any stage
of the proceedings to a High Court.

. 78. No suit for the infringement of a trade mark suits for

or otherwise relating to any right in a trademark éa“é‘;“&'é’%“"

shall be instituted in any Court inferior to a District mt:&&e fore
Court having jurisdiction to try the suit.

74. (1) In any suit or other 1egal proceeding in which Appearance

. the relief sought includes alteration or rectification .of of 5‘,%%52{{3’
7 . ) : ings Involving

the reetiﬂcaﬂon

45 of reglate
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the register, the Registrar shall have the right to-appear

and be heard, and shall appear if so du:ected by the ,

- tnbunal

(2 ) Uniless  the tribunal otherwise - _directs, the

_ Registr&r_may,'in lieu of appearing, submit s statement -

in writing signed by him, giving such particulars as he
thinks- proper .of the proceedings before him relating
to the matter in issue, or of the grounds of any decision
given by him ‘affecting it, or of the practice of .the
Patent Office in like cases, or of other matters relevant
to the issues and within his knowledge as Registrar, -
and’ such statement shall be evidence in the suit or
other proceeding. T '

(3) The costs of the Registrar shall be in the dis-
cretion of the tribunal, but the Registrar shall not be
ordered to pay the costs of any of the parties.

5. (1) A prinfed or written copy of any entry ‘in
the register, purporting to be certified by the Registrar
and sealed with the seal of the Patent Office, shall be

_admitted in evidence in all Courts in British India and

in all proceedings without further proof of productlon
of the ongmal

(2) A certiﬁcate purporting to be under the hand of
the Registrar as to any entry, matter or thing that he

is authorised by this Act or the rules to make or do

shall be prima facie evidence of the entry: having been

“made, and of the contents thereof, or of the ma.tter or
- thing having been done or not done.

76. (1) Save as otherwise expressly prowded in

" this Act, an appeal shall lie, within the period prescribed
‘by the Central Government, from any decision of the
" Registrar or Deputy Registrar under this Act or the rules

made thereunder to the High Court having jurisdiction :

]?rov1ded that if any suit or other proceeding
concerning the trade mark in question is pending before
a High Court or a District Coutt, the appeal shall be
made to that High Court or, as the case may be, to the
High Court within whose jurisdiction that District
Court is situated. :

L (2) In
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(2). In an appeal by an applicant for registration _
against a decision of the Registrar under section 13 ‘-
. or section 14 or section 15, it shall not be open, save with: S,
wZon oo the ‘express  permission of the Court, to the’ Reglsbmr'7 o
Pt or any party opposing the appeal to advance grounds
other than those recorded in the said decision or
advanced by the party in the proceedings before the
Registrar, as the case may be ; and where any such addi-
tional grounds are advanced, the applicant forregistra-
tion may, on giving notice in the prescribed manner,
withdraw his application without being liable to pay the
* costs of the Registrar or the parties opposmg his'applica-
tion.

(3) Subject to the provisions Qf this Act and of

: rules made thereunder, the provisions of the Code of

Y of 1908, Civil Procedure, 1908, shall apply to appeals before a
High Court under this Act.

7. A ngh Court may make rules consistent with ﬁ‘igl%?ms
this Act as to the conduct and procedure of all proceed.. to make

ings under this Act before it.

78. If in any legal proceeding in which the validity. Ceffifieste of
of the registration of a trade mark comes into question, ~
a decision is given in favour of the proprietor of the

- trade mark, the tribunal may grant a certificate to that
effect, and if such a certificate is granted, then in any
subsequent legal proceeding in which the said validity
comes into question, the said proprietor on obtaining a

final order or judgment in his favour shall, unless the
said final order or judgment for sufficient reason
directs otherwise, be entitled to his full costs, charges
and expenses as between legal practitioner and client,

© 79. In any suit or other proceeding relating to a 'é“rdde usage;
trade mark, the tribunal shall admit evidence of the 3%‘;3&.’;3‘&0,1
usages of the trade concerned and of any relevant trade

mark or get up legitimately used by other persons.

80. Where by or under this Act any act, other than Agents.
the making of an affidavit, is required to be done by~
any person, the act may, subject to preseribed condi-:
tions or in special cases with the consent of the Central
- Government, be done in lien of by that person himself,
by
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by a duly authorised agent, being either a legal prac-
titioner or a person registered in the prescnbed manner
a8 a trade marks agent

and registration and other matters under this Act

. such fees as may be prescnbed by the Central Govern-
ment,

‘gromtobe 82. The prowsxons of this Act sha]l be binding on ’
: the Crown.

‘Powerto make  83. If at any time after the expiry of six months
reciprocal

. armangements from the commencement of this section it is made to -
&tvbex?ggmnts appear to the Central Government that any Govern-
ment outside DBritish India has made- satisfactory
provision for the protection  within its territories of
trade marks in respect of which an application for
registration has been made in British India, the Central
Government may, by notification in the official Gazette,
make provision with regard to trade marks in respect of
which an application for registration has been made
within the territories of that Government to enable any
person who has applied within such territories for
registration of a trade mark or his. legal representative
‘or agsignee to obtain registration of the trade mark in
British India under this Act on his making an applica-
tion for registration in British India within such period"
as may be fixed in this behalf by the notification as if -
an application for registration under this Act had been
made in respect of that trade mark at the date at which
the application for registration was made within the
territories of that Government.

. Power of 84, (1) The Contral Government may, .subject to
gggg;;ljnent the condition of previous publication by notification
to make . .

" rules, in the official Gazette, make rules to carry out the pur-

: poses of this Act.
(2) In particular and without prejudice to the |
genera,hty of the foregomg power, ‘such rules may—
“(a) prescribe the classification of goods for the
purpose of the. registration of trade marks,

R " and empower the Registrar to amend the

' - » reg;ster so far as may be necessary for the
purpose

48
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' phrpdse of a,da,ptihg the entries. therein to
any amended or substltuted cla,ss1ﬁca,t10n '
~which may be - prescrlbed

©(b) require’ the making of duphca,tes of bra,de
- marks and other documents connected
therewith ; ' o

(c). provide for securing "and regulating the
publication, sale or distribution of copies
of trade marks and other ~ documents
connected therewith ; ’

(d) prescribe additional matters to be entered
in the register ; _

(e) prescribe the oonditiohs and  restriotions
subject to which the register, the Textile

J ~Marks Record and the Refused Textile
Marks List may be inspected ;

(f) prescribe the form of certificates of reglstla.
tion ;

(g) prescribe the conditions under which a trade
mark removed from the register may be
restored under sub-section (3) of section 18;

" (k) prescribe the further documents, informa-
vion or evidence to accompany an applica-
tion under sub-section (I) of section 41 ;

() prescribe classes of goods as textile goods for -
the purposes of Cha,pter IX;

" (j) provide for the constitution of Advisory
Committees referred to in section -66, and.
prescribe the places of meeting, and conduct
of business at meetings, of such Com-
. mittees ;

: (k) regulate the awarding of costs by the Regis-
trar under section 70 ;

() preseribe the conditions subject to which an
- agent referred to in section 80 may act ;

"(m) prescribe the fees to be paid under this Act ;

(n) provide for the establishment of branches
‘of the Trade Marks Registry when expedient

for
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for faclhte.tmg the working of this Act and
authorise the preparation of copies of the
reglsterz_ 0 be kept.at s such branch oﬁices 3

{(9) prescnbe the manner in. whlch in ploceed-
ings under - this Act before the Central .
Government or the Registrar, applications
shall be made, notices given and matters
advertised ;

. (p) prescribe times or periods"required by this
. Act to be prescribed ;

(g) provide, generally, for regulating the business
of the Trade Marks Registry and of branches
established under clause (n) or under sec-

_ tion 63, and for regulating all things by this
Act placed under the direction or control
of the Central Government or the Registrar.

Power to

AR, 85. The Central Government may, by notification
G°§‘e’§m°“t in the official Gazette, provide such procedure as it
provision for

P pications considers expedient to enable intending applicants to

for reghitra- . deposit trade marks at the Patent Office before the

gomingitto  coming into force of the remaining provisions of this
‘;irg;&ﬁg% of Act:
¢ Provided that the deposit of a trade mark under
this section shall not affect any rlght existing or
acoruing, in the trade mark, '
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