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persons. As a group, those extens ions 
mark an expanding s o c i e t a l d e f i n i t i o n of 
"pet s o n . " 

I t may f a i r l y be sa id t h a t , as t ime 
has passed, the t e s t of p e r s o n a l i t y has 
focused more on behavior than on appear
ance, and more on mental t r a i t s than on 
phys ica l ones. Western t h i n k i n g has come 
to d i s favo r t e s t s of p e r s o n a l i t y based on 
" s t a t u s " (ownership o f p r o p e r t y , r e l i g i o u s 
a f f i l i a t i o n ) o r " s t r u c t u r e " (gender, 
r a c e ) ; those t e s t s were invoked, and 
de fea ted , almost every t ime a new group 
was added to the ros ter of persons. 
Acco rd ing l y , r e c o g n i t i o n has gene ra l l y 
been extended to groups whose members have 
demonstrated the capac i ty to behave in a 
manner i n d i c a t i n g tha t they th ink more 
l i k e lega l persons than l i k e any th ing 
e l s e . 

The i n i t i a l ques t ion i s t h e r e f o r e 
whether there cou ld e x i s t c i rcumstances 
such t h a t a decis ion-maker cou ld examine 
the behavior of a computer system and 
decide t h a t the machine had crossed the 
t h resho ld o f l e g a l p e r s o n a l i t y . I t seems 
near l y i n e v i t a b l e t ha t the issue w i l l 
a r i s e in our i n c r e a s i n g l y computer ized 
s o c i e t y ; sc ience f i c t i o n l i t e r a t u r e 
abounds w i t h proposed f a c t u a l scenar ios in 
which t ha t l ega l issue cou ld be p resen ted . 
The rea l ques t ion is whether c u r r e n t or 
fo reseeab le law prov ides a p l a u s i b l e 
foundat ion fo r a de te rm ina t i on of computer 
personality. 

I t is p o s s i b l e t h a t a dec i s i on 
concerning computer p e r s o n a l i t y could come 
from the execu t i ve or l e g i s l a t i v e branches 
of government. Popular op in ion can f i n d 
express ion through those channels when the 
j u d i c i a r y i s u n w i l l i n g or incapable o f 
t r e a t i n g a s c e r t a i n a b l e e n t i t i e s as persons 
even though s o c i e t y as a whole perce ives 
them as such. An example of such a 
l e g i s l a t i v e de te rm ina t i on is the Twen
t y - s i x t h Amendment ( f o r b i d d i n g d i s c r i m i n a 
t i o n aga ins t 18-21 year o l d s ) . 

Perhaps the most obvious h i s t o r i c a l 
example of r e c o g n i t i o n by execut ive 
mandate was the f r e e i n g of black s laves 
who had p r e v i o u s l y been considered 

ABSTRACT 

American C o n s t i t u t i o n a l law grants 
the s t a t u s of "person" to the members of 
c e r t a i n groups, but denies t ha t s ta tus to 
other groups. Var ious l ega l analog ies 
could be used to determine whether such 
s ta tus should be extended to computer 
systems and, i f so , what l i m i t a t i o n s 
should be placed upon that r e c o g n i t i o n . * 

The concept of l ega l " p e r s o n a l i t y " in 
Uni ted s t a t e s c o n s t i t u t i o n a l law has 
changed cons ide rab ly over the yea rs . An 
e v e r - i n c r e a s i n g number of groups of ascer
t a i n a b l e e n t i t i e s have been recognized as 
persons under the law, and the r i g h t s and 
o b l i g a t i o n s accru ing to the members of 
those groups have changed more than they 
have remained cons tan t . The general 
quest ion is thus presented of whether 
computers might be recognized as persons; 
i t i s submi t ted t h a t the c o r r e c t answer i s 
a q u a l i f i e d " y e s . " 

The l ega l h i s t o r i e s of severa l 
groups, such as o lacks and women, have 
fo l l owed the p a t t e r n o f t he i r i n i t i a l 
" r e c o g n i t i o n " as l e g a l persons, f o l l owed 
by a slow a c c r e t i o n of r i g h t s and o b l i g a 
t i o n s . Viewed another way, the i n i t i a l 
r e c o g n i t i o n of the members of these groups 
s t a r t e d a lengthy pe r iod dur ing which the 
l e g a l gap between them and p r e v i o u s l y -
recognized persons narrowed. 

Decis ion-makers have used var ious 
r a t i o n a l e s over the years in extending 
l ega l r e c o g n i t i o n to new groups. The 
i n d i v i d u a l dec is ions tend to r e f l e c t the 
values of t h e i r t imes and do not shed much 
l i g h t on the essence of l e g a l p e r s o n a l i t y . 
Each such e x t e n s i o n , however, c o n s t i t u t e d 
an acknowledgment t ha t the i n d i v i d u a l 
e n t i t i e s being considered were more l i k e 
the persons doing the cons ide r ing than 
l i k e the p rope r t y be longing to those 

*This p o s i t i o n paper i s l a r g e l y abs t rac ted 
from \ / ' l l i c k , Art i f i c i a l I n t e l l i g e n c e : 
Some Legal Approaches and I m p l i c a t i o n s , AI 
M a g . , Summer, 1983, at 5, which conta ins 
a u t h o r i t i e s and background i n f o r m a t i o n . 
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l a w f u l l y recoverab le i tems o f p r o p e r t y . 
Congress at one t ime dec lared i i s i e l f 
incapable of emanc ipa t ion , and the cour ts 
main ly addressed the impact of l o c a l 
r e c a p t i o n s t a t u t e s and the F u g i t i v e s lave 
Laws upon l o c a l k idnapping laws. An 
e s s e n t i a l l y Execut ive a c t i o n (a l a r i t y i n 
the f i e l d o f ex tens ions o f l ega l person
a l i t y ) , s w i f t l y f o l l owed by a se r i es o f 
C o n s t i t u t i o n a l amendments, presumed to 
change the s l a v e s ' l e g a l s t a t u s in one 
s tep from tha t o f a s c e r t a i n a b l e i n d i v i d u a l 
i tems o f p rope r t y to tha t o f f u l l y f r a n 
chisee! persons. 

In common law systems, however, most, 
" law" comes from the dec is ions of c o u r t s . 
Disputes a r i s i n g from novel c i rcumstances 
are reconc i l ed by cour ts t ha t attempt to 
draw comparisons between the f a c t s of the 
cases before, them and the f a c t s of cases 
p r e v i o u s l y dec ided. Touched on below are 
a few of the poss i b l e analog ies prov ided 
by h i s t o r y tha t cou ld be seized upon by 
cou r t s seeking to reso lve the quest ion of 
computer p e r s o n a l i t y . Which analogy is 
u t i l i z e d in a g iven case could w e l l 
determine the r e s u l t o f the l ega l d i s p u t e . 

I t i s submi t ted t h a t the f i r s t 
computers to a t t a i n "personhood" w i l l do 
s o i n d i v i d u a l l y , i f a t a l l , because they 
w i l l be fo rced to prove t h a t they are more 
than the "mere machines" they w i l l be 
presumed to be. Courts are l i k e l y to 
h e s i t a t e before extending to computers the 
l e g a l precept t h a t " a l l men are created 
e q u a l , " because even today they can be 
p u r p o s e f u l l y designed to have any of a 
broad range of ope ra t i ng c h a r a c t e r i s t i c s 
and c a p a b i l i t i e s . 

Given the enormous v a r i e t y of the 
machines: c a l l e d "computers , " even propo
nents o f computer p e r s o n a l i t y w i l l 
p robab ly concede t h a t some w i l l possess 
the necessary c h a r a c t e r i s t i c s fo r t ha t 
s t a t u s wh i l e o thers w i l l n o t . Many 
problems, such as the eva lua t i on of 
computers of the same model , the impact of 
a capac i t y f o r s i g n i f i c a n t machine l e a r n 
i n g , e t c . , remain to be addressed. Such 
q u e s t i o n s , however, w i l l most probably be 
decided through use of the te rmino logy and 
t e s t s developed in other l e g a l d i s p u t e s . 

Courts seeking a d e f i n i t i o n of 
"person" might look to the abo r t i on 
d e c i s i o n s , which draw d i s t i n c t i o n s based 
on the degree of i n d i v i d u a l development 
( t r i m e s t e r s ) ; by ana logy, any i n d i v i d u a l 
computer exceeding a minimum behav io ra l 
c a p a c i t y roughly equat ing f e t u s " v i a b i l 
i t y " would be presumed to be a person. As 
w i t h the a b o r t i o n d e c i s i o n s , a s i n g l e such 
d e c i s i o n concern ing computer p e r s o n a l i t y 
cou ld a f f e c t many more persons than the 
p a r t i e s be fore the c o u r t . 

When a human person d i e s , he loses 
a l l o f h i s r i g h t s . The law in t h i s area 
tends to set an o v e r - i n c l u s i v e minimum, so 
t ha t any human but one who can oe shown to 
have d ied tends to be de f ined as " a l i v e . " 
Given the recent emergence of " b ra in 
death" as a c r i t i c a l f a c t o r , and s ince 
many computers today can e x h i b i t far more 
" i n t e l l i g e n t " behavior than t h a t o f 
comatose human beings (who do enjoy lega l 
r e c o g n i t i o n ) , a legal minimum standard 
tes t of p e r s o n a l i t y cou ld probably be 
s a t i s f i e d by a computer system in the 
proper c i rcumstances. 

The emergence of the modern corpo
r a t i o n prov ides the most s u b t l e means by 
which computer systems might achieve l ega l 
r e c o g n i t i o n . Corpora t ions have names, can 
buy and s e l l p r o p e r t y , and can commit 
c r imes , but they cannot be d r a f t e d , be 
m a r r i e d , or v o t e . They are persons, but 
they are owned, c o n s t i t u t i n g a recognized 
c lass of non-human persons tha t has l ega l 
r i g h t s and o b l i g a t i o n s p e c u l i a r l y t a i l o r e d 
to the unusual a t t r i b u t e s of i t s members. 

An analogy between such " a r t i f i c i a l " 
persons and computer systems w i l l appear 
less s t r a i n e d than comparisons w i t h human 
be ings . A d d i t i o n a l l y , to the degree that 
the opera t ions of a c o r p o r a t i o n can be 
computer ized, the c o r p o r a t i o n and the 
computer would e f f e c t i v e l y be the same 
e n t i t y : no lega l change would be requ i red 
fo r such de fac to r e c o g n i t i o n of computer 
p e r s o n a l i t y . 

Corporat ions p rov ide an example of 
the concept o f p a r t i a l p e r s o n a l i t y , 
whereby an asce r t a i nab le e n t i t y may be 
recognized as a l e g a l person fo r one 
purpose but not ano ther . The concept has 
many a p p l i c a t i o n s and is not l i m i t e d to 
non-humans; c e r t a i n laws t r e a t fe tuses as 
"persons" f o r the purpose of i n h e r i t a n c e , 
wh i le o thers p rov ide t h a t the a b o r t i o n o f 
such fe tuses is not g e n e r a l l y to be con
s idered murder. 

The concept is app l i ed in many ways 
in modern s o c i e t y . M inors , f o r example, 
s low ly accre te r i g h t s and o b l i g a t i o n s as 
they grow older because of t h e i r presumed 
c a p a c i t i e s , wh i l e r i g h t s are removed 1 r or-
the re ta rded and the insane when t h e i r 
behavior proves to be too f a r below or 
ou ts ide the s o c i e t a l minimum. The l ega l 
system is thus equipped w i t h a v a r i e t y of 
approaches w i th which to decide the ex ten t 
and v a r i e t y of r i g h t s t ha t should be given 
to computers t ha t are recognized as 
persons. 

Computer systems t ha t per form in-
c r e a s i n g l y compl icated tasks in an in-
c r e a s i n g l y competent manner w i l l be t h r u s t 
onto these s h i f t i n g sands o f c o n s t i t u t i o n 
a l presumpt ions, t e s t s , and s tandards . 
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Since the re does not seem to be an 
a n a l y t i c a l l y sound t e s t o f " p e r s o n a l i t y " 
t ha t w i l l exclude computer systems which 
behave i n t e l l i g e n t l y , the quest ion of 
l ega l r e c o g n i t i o n w i l l remain one o f 
"when" and not " i f " u n t i l and unless some 
abso lu te l i m i t a t i o n s on the a b i l i t i e s o f 
such machines can be demonstrated. Once 
computer systems can s a t i s f y e s t a b l i s h e d 
l ega l t e s t s o f p e r s o n a l i t y , e i t h e r a v a l i d 
ground of d i s t i n c t i o n between them and 
humans w i l l have to be found , or the 
d i s t i n c t i o n w i l l have to be abandoned as 
mere p r e j u d i c e . 

Current a r t i f i c i a l i n t e l l i g e n c e 
research increases the need f o r a prompt 
examinat ion of these problems. Courts 
have a l ready begun to impose on c e r t a i n 
p r o f e s s i o n a l s the requirement of use of 
c e r t a i n computer systems.* As app l ied 
a r t i f i c i a l i n t e l l i g e n c e techniques cause 
computer systems to behave in ways t r a d i 
t i o n a l l y assoc ia ted w i t h human i n t e l l i 
gence, the l i k e l i h o o d o f l e g a l s c r u t i n y o f 
the s t a t u s of those systems inc reases . 

No u n i f o r m l y recognized d e f i n i t i o n 
e x i s t s f o r i n t e l l i g e n c e , so i t i s not su r 
p r i s i n g t h a t the re are a t l e a s t four 
d i f f e r e n t (and l a r g e l y c o n t r a d i c t o r y ) 
d e f i n i t i o n s o f " a r t i f i c i a l " i n t e l l i g e n c e . 
While the re appear to be many instances in 
which measurable i n t e l l i g e n c e is unneces
sary to r e c o g n i t i o n o f l ega l p e r s o n a l i t y 
( c o r p o r a t i o n s , comatose humans, e t c . ) , 
such r e c o g n i t i o n appears to be mandated 
under modern t e s t s wherever such i n t e l l i 
gence it* present 

A t r a d i t i o n a l l e g a l t e s t asks whether 
"reasonable men could d i f f e r " as to a 
proposed q u e s t i o n . I f they c o u l d , the 
t e s t a l l ows the quest ion to be submi t ted 
to a judge or j u r y as a ques t ion of f a c t 
rather than one of law. Given the many 
legal t e s t s o f p e r s o n a l i t y , i t i s submi t 
ted t h a t t he re is (or soon w i l l be) a 
quest ion of f a c t as to whether a computer 
which appears to be e x h i b i t i n g i n t e l l i g e n t 
behavior is a "person" under the law. 
Given the app rop r i a te f a c t s and a sympa
t h e t i c j u r y , t h a t ques t ion w i l l a t some 
po in t be answered in the a f f i r m a t i v e . 

Developments in b io techno logy could 
lead to r e c o g n i t i o n of c e r t a i n computer 
systems even i f s o c i e t y proves u n w i l l i n g 

*For a c i t a t i o n - s a t u r a t e d d iscuss ion of 
the r a m i f i c a t i o n s of p r o f e s s i o n a l compu
t e r i z a t i o n , see W i l l i c k , P ro fess iona l 
Ha lp rac t i ce and the Unauthor ized P r a c t i c e 
of P ro fess i ons : Some Legal and E t h i c a l 
Aspects of the Use of Computers as Dec i 
s i o n - A i d s , which is due to be pub l i shed 
t h i s F a l l in Rutgers Computer and Tech
nology Law J o u r n a l . 

to recognize computers per se . humans 
do not endanger t h e i r l e g a l r e c o g n i t i o n by 
using devices to enhance or rep lace p a r t s 
of themselves; the Jegal t e s t is 
s u b t r a c t i v e , and i t presumes cont inued 
r e c o g n i t i o n . Metaphysical cons ide ra t i ons 
a s i d e , only techno log i ca l (as opposed to 
s c i e n t i f i c ) b a r r i e r s appear t o e x i s t t o 
the eventua l d i r e c t i n t e g r a t i o n o f human 
b ra ins and computers. No r e c o g n i t i o n -
endangering event would occur by such 
i n t e g r a t i o n ; a "computer-enhanced" person 
would r e t a i n r e c o g n i t i o n . 

Presuming t ha t the computer cou ld be 
made able to per form var ious tasks as the 
human l o s t the a b i l i t y to do so , no 
behav io ra l d i f f e r e n c e s would appear as the 
human pa r t s f a i l e d . Because the t r a d i 
t i o n a l l ega l t e s t looks to behav io r , might 
the mechanical remnant of such a person 
r e t a i n l e g a l r ecogn i t i on? 

Those arguing o therwise would face 
the d i f f i c u l t task of conv inc ing a cou r t 
t ha t the combinat ion had l o s t i t s r i g h t t o 
r e c o g n i t i o n at some t ime of b i o l o g i c a l 
f a i l u r e , desp i te i t s c o n t i n u a t i o n o f i t s 
normal a c t i v i t i e s . The law abhors the 
removal of r i g h t s absent behavior ou ts ide 
of or below c e r t a i n minimum requ i rements , 
going so f a r as to r u l e t h a t permanently 
comatose humans remain person.'.. Given the 
foreseeable behav io ra l capac i ty of comput
er systems, i t is submit ted tha t mechan
i c a l remnants of human/computer combina
t i o n s w i l l r e t a i n l e g a l r e c o g n i t i o n , a t 
l e a s t where the takeover of once-human 
f unc t i ons i s g radua l . 

Such developments would present the 
d i f f i c u l t l ega l quest ion o f how to d i s t i n 
guish between two computer systems, one or 
which s low ly took over the f unc t i ons of a 
human b r a i n , and the other of which s imply 
r o l l e d o f f of an assembly l i n o . Presuming 
equal behav io ra l c a p a c i t i e s (or even c lose 
ones; the law recognizes both geniuses and 
i d i o t s ) , no v a l i d ground appears to e x i s t 
for the den ia l o f l e g a l r e c o g n i t i o n to the 
system tha t was never connected to a human 
bra in . 

CONCLUSION 

Computers today are i n c r e a s i n g l y 
behaving in ways t r a d i t i o n a l l y i d e n t i f i e d 
as e x h i b i t i n g consciousness, unders tand
i n g , and l e a r n i n g , i t may prove imposs i 
b le in the f u t u r e to draw a v a l i d l e g a l 
d i s t i n c t i o n between humans and computers, 
e i t h e r because of the increased behav io ra l 
capac i t y of the l a t t e r g roup, or because 
the two groups w i l l be l i t e r a l l y , phys
i c a l l y , i nsepa rab le . A t t h a t t i m e , 
c o n s t i t u t i o n a l law w i l l recognize a t l eas t 
some computer systems as "pe rsons . " 


